TO:

Zoning Board of Appeals

FROM:

Joel Strassman, Planning and Zoning Officer

DATE:

March 10, 2021

SUBJECT:

PUBLIC HEARING: Variance for an Interior Side Setback for a Deck in the
R1-L Single-Family Low-Density Zoning District
416 North Batavia Avenue, Susan Wohld, applicant

Background and Information Provided by the Applicant: A public hearing is scheduled for the March 16
Zoning Board of Appeals meeting to consider a variance to allow an extension of an existing deck
attached to the house at 416 North Batavia Avenue having a reduced interior side setback. The
requested variance seeks to allow a deck extension with an interior side (south) setback of
approximately three (3) feet rather than the required twelve (12) feet in Zoning Code Table 2.104. A
deck attached to the house is required to comply with the house’s setbacks. The applicant is the
property’s owner and occupant Susan Wohld.
In the attached application material, Ms. Wohld explains that she purchased the property in 2018 and
after completing home repairs and other exterior improvements, built an extension to the existing deck
on the south side of the home last year that follows the existing deck’s three (3) foot side setback. After
being contacted by the City for not having been issued a building permit for the deck extension, she
applied for a building permit. A review comment noted the side setback for the deck extension is a
minimum of 12 feet. To address this issue, Ms. Wohld has applied for a variance to allow the deck
extension to remain with an approximately 3-foot setback.
The submitted material notes several reasons for having an extension to the existing deck. These
reasons include adding privacy for a main-level house window for both Ms. Wohld and her neighbor,
buffering street noise, and providing better views and stair access to her rear yard including replacing
the old stairs that are in a poor location with fewer new stairs. The deck extension’s design and location
3 feet from the property line spared removal of a large tree, allows light into a lower window of the
home, and navigates the difficulties of a greatly sloped side yard. To accomplish all this the deck
extension needed to be located away from the house and tree, pushing it to the south, in line with the
south extension of the existing deck. Ms. Wohld thought the existing deck provided the required
setback. Photographs attached to this memo attempt to show these factors.
Ms. Wohld notes that the Zoning Code intends for residents to enjoy their property for residential
purposes, including the yard areas. The deck extension with the requested setback would do that. The
deck extension is not visible from the street, is not detrimental to the health, safety, and general welfare
of others in the area, and does not alter the character of the area. The deck extension would not block
the neighbor to the south’s view of her back yard and allows her to use and enjoy her property like
others enjoy their properties. Given these factors, Ms. Wohld does not see a grant of this variance being
a special privilege.
Staff Analysis: Staff became aware of the deck extension when investigating a complaint about this
property. Staff discovered the completed deck extension and informed Ms. Wohld that a building permit
for the deck extension is required. Review of the permit submittal revealed the setback issue. Staff has
no record of a building permit being issued for the original deck. That deck too requires a 12-foot
setback. Due to being in place since at least 2007 when decks required a 12-foot setback and long
before Ms. Wohld became owner, staff considers the original deck as nonconforming (grandfathered). It
may remain, but any extension must comply with the 12-foot setback requirement.
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Staff acknowledges issues with the tree, grades, and the owner’s desire to not block light to the lowerlevel window. The deck extension adds 20 feet of deck length at the proposed 3-foot setback. This
greatly increases the amount of deck very close to the property line and can reduce privacy for the
neighbor to the south’s use of their rear yard. This neighbor, James Cardis, discussed the variance with
Ms. Wohld and has a qualified no objection to the requested variance. An email from Mr. Cardis is
attached. Also attached are other correspondences from neighbors all of whom have no objections.
The limiting aspects for deck location on the property can be overcome with an alternate design and/or
placing the bulk of the extension east of the house. To meet the required setback, a narrow deck portion
could connect the existing deck to a new east part. This would affect the deck by separating useable
areas, but this location would further reduce the Batavia Avenue noise and could further reduce the
number of stairs needed – both important concerns for the applicant. The applicant also can explore an
alternate design providing a greater side setback thereby requesting less of a variance.
Staff does not support the requested setback. The amount of deck extension at 3 feet to the property
line where 12 feet is required is excessive. If the Board feels some setback relief is warranted, a
minimum setback of 6 feet or 10 feet should be considered. A setback of 6 feet is the minimum for an
accessory structure that is not attached to the house. A greater distance from the south side property
line could lessen the impact of the deck for the current and future owners of the property to the south.
Staff believes impacts to other adjacent property owners would be negligible. Engineering Division
reviewed the installation and sees no drainage impacts. The screening discussed by Ms. Wohld and Mr.
Cardis can be included in an after-the-fact building permit but does not need to be a variance approval
condition.
Review of Findings: The ZBA is to consider the information submitted by the applicant and provided by
staff, together with the information given at the public hearing. Staff has listed each required finding
below and a draft of a potential ZBA response to each based on the submitted material and
correspondences received to date. The ZBA shall consider the required findings when making its
recommendation to the City Council.
Finding A: There are unique circumstances applicable to the property, including its size, shape,
topography, location or surroundings, (where) strict application of the Zoning Code would create an
unnecessary hardship or other practical difficulty, as distinguished from a mere inconvenience, and
deprive the property owner of property rights enjoyed by other property owners in the same zoning
district.
Staff feels there is no hardship with the property, but there are conditions on the property affecting
where and how a deck can be sited. The presence of a large tree and a lower-level house window
caused the applicant to build the deck closer to the property line due to her desire to retain the tree and
to not block natural light to the window. While a deck can surround the tree and a design to omit a
portion of the deck above the window and be followed, those design choices would add to the
complexity and cost of building such a deck. A larger deck addition also would be needed to extend to
an area where fewer stairs down to grade could be achieved. Staff notes that a circumstance like having
to work around a mature tree and existing house conditions, and to navigate grades affects many
homeowners in the R1-L District, limiting their potential enjoyment too of their property. Staff believes
the applicant’s desire to keep the tree and not block the window which can be accomplished. These do
not rise to the level of being a practical difficulty in designing a deck with which the tree can remain, and
the window can be exposed to light. Because the deck extension was built without issuance of a building
permit, removing or relocating it should not be considered a “practical difficulty.” Any issue with
removing, relocating, or reducing the deck to conform to the minimum or a lesser setback is purely selfimposed. Staff feels this Finding has not been met.
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Finding B: Such unique circumstances were not created by the applicant.
While the circumstances here are not unique because many Batavia properties have issues with
topography and trees, they were not created by the applicant. The fact that the deck extension was built
without issuance of a building permit is not a unique circumstance and should not factor into a variance
decision. Staff feels this Finding has been met.
Finding C: The variance does not constitute a grant of special privileges inconsistent with the limitations
upon other properties in the vicinity and zone in which such property is located.
Many properties in the vicinity have similar issues with grades and trees. Owners of neighboring
properties in the R1-L District have the same opportunity to request a variance. The requested variance
is not a grant of a special privilege. Staff feels this Finding has been met.
Finding D: The variance will not alter the essential character of the locality.
The location of the deck extension would be minimally visible to the general public from Batavia Avenue
and the adjacent Fox River Trail. The deck extension has potential to affect only the property to the
south which has been susceptible to impact from an already nonconforming deck on the subject
property. Overall, the proposed deck extension would have little effect on the essential character of the
locality. Staff feels this Finding has been met.
Staff Recommendation: Staff recommends the ZBA open, conduct, and close the public hearing after
those wishing to speak have spoken and the ZBA has enough information to discuss the Findings. After
completing discussion on the required findings and considering all the information presented at the
public hearing, the ZBA must reach a determination on each finding and adopt those findings. Staff
notes that its opinion on each finding is based on the information available prior to the hearing; new
information can be presented at the hearing.
Consistent with staff’s determination that all findings have not been met, staff recommends the ZBA
recommend City Council not approve the requested variance. If the ZBA feels relief to the required deck
extension setback is warranted, staff recommends the ZBA recommend approval of a setback reduction
solely for the deck extension to be no less than six (6) feet from the property line, equaling the minimum
required setback for a detached accessory structure. If the ZBA does recommend approval of a variance
for any setback, that recommendation should include the following conditions:
1. Variance approval is solely for a deck extension approximately as shown in the submitted
material, extending no further east than shown, and in no instance closer than 6 feet to the
south property line.
2. Any other change to the shown deck extension shall comply with all requirements of the Zoning
Code.
Attachments
1. Variance application material
2. Staff photographs
3. Neighbor correspondence
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Mayor and City Council
Susan Wohld, applicant

Department Heads
Media

TO:
City of Batavia Community Development Department
DATE: December 10, 2021
RE:
Variance Application 416 N Batavia Ave. Batavia IL 60510
I am requesting a variance from the 12’ side setback requirement for my deck extension.
We purchased this house in October 2018. And although this house was in disrepair from years of
neglect, we fell in love with the property and knew we could bring it back to its original beauty and
possibly even better.
In the 3 years we have owned the property, we have spent a lot of time and money repairing and
improving it. We replaced all the windows, tuck pointed, painted, new driveway, new front walk,
fenced in front yard, cleaned up the landscaping, planted trees, and did lots of interior repairs, all in
effort to bring this property up to par with the neighborhood. We love living here and intend to stay for
a long time.
One of the last improvements we chose to tackle is the deck. There were some issues with our ability
to enjoy using our existing deck, as well as enjoying the use of that side yard. After months of
pondering, we finally found a great solution which was to extend the deck toward the back yard. We
proceeded to build the deck extension erroneously thinking we didn’t need a permit because there
was an existing deck. We had obtained several permits for other work, and even one permit that we
didn’t need after all. I should have known better about the deck permit, and I’m very sorry for that.
Upon recently applying for the permit we discovered the building setback was not 3’ like we thought
based on the existing old deck, but in fact it is 12’. This poses a problem, not just because it is
already built, but because there is no way to build it with a 12’ setback because of a beautiful old oak
tree that stands in the way. Even if the tree were not there, staying within the 12’ setback would not
solve several other issues.
Allow me to explain:
The house, a hillside ranch built in 1950, was partially built on an angle to the property line in order to
nestle between 3 large oak trees which today are about 200 years old. The angle also provides a
unique view of the back yard from inside the house.
The side yard where the deck is located is also unique and creates a practical difficulty in building a
deck extension within the 12’ setback requirement which would deprive me of enjoying my property
for several reasons outlined below.
My goal in wanting the deck extension is to solve a several issues:
a) dangerous, slippery long staircase on existing deck - need better solution
b) desire for a full view of my back yard from deck
c) desire for a buffer from traffic noise.
d) desire for light reaching a large window below
e) desire for a privacy filter from my window to neighbor’s patio and hot tub
Practical difficulties:
1) large oak tree in the way
2) sloped ground creates challenges

Staircase problems - Because of the slope, the existing deck’s staircase had to be long to reach the
ground, 13 steps. And because of the shade from the tree, those stairs became slippery from moss,
making them treacherous. Especially now that my husband recently had nine toes amputated, and
we are both getting older, the safety concerns are of greater importance to me.
Limited view from deck - Because the existing deck is on the front corner of the house, we are not
able to enjoy the full view of our back yard from the deck.
Noise from deck - Because the existing deck is on the same level as the busy street (Rt. 31), there is
significant traffic noise, sometimes to the point where we have difficulty hearing each other talk.
Limited light to window - The long staircase blocked sunlight from reaching the large basement
window located underneath the deck. This created a dark and creepy view from inside the window.
The staircase also made it difficult to access the area underneath for cleaning the window, storing
canoes, etc.
Privacy from main floor window - The house has a large picture window with side window
encompassing the back corner of the house that looks out to the back yard. This is where I love to sit
and enjoy the view from inside. However, the side window also looks directly down on my neighbor’s
patio and hot tub. I often feel awkwardly uncomfortable that my presence at my window invades their
privacy, especially when they are in their hot tub.
In an effort to design a deck extension to address all these issues, these are the challenges that came
into play:
Oak tree - A large white oak tree that is nearly 200 years old that stands close to the house. This
stunning oak tree is precious and provides much shade and beauty. I am unable to build the deck
extension with a 12’ setback because the tree is in the way. Even if the deck were smaller, the tree
would block the view and the footings would be too close to the roots, which could endanger the tree.
It is important to the tree’s health not to encroach on the tree and its roots.
Sloped ground - The ground is significantly sloped from west to east (front of house to back) and also
north to south between my house and the neighbor’s property, thus creating an area for rain flow.
Because of the slope, any deck extension would need to be lower than the existing deck. To attempt
a deck extension with a 12’ setback, it would essentially be up against the house which would block
the window and create greater difficulty in accessing the window below. Because of the tree in the
way, such a deck extension would be far too small to be utilized as a deck, as well as too far back to
enable a full view of the back yard. There would also be no way to make the staircase shorter or safer.
Solution:
The best solution to these problems is to build the deck extension closer to the property line, matching
the current setback of the existing deck, which is 3’:
Being closer to the property line allows just enough distance away from the tree which does not
encroach on its roots, and the view is not obstructed by the house or tree.
By building the deck extension a couple feet lower than the existing deck, it helps buffer the street
noise.
By attaching it to the existing deck at the corner, it allows stepping down only 4 steps to the lower
deck landing, then turning right toward another 4 steps to the ground, creating a shorter staircase and
making the stairs much safer.

With the removal of the old staircase, there is more light to the hidden window below the deck, and it
opens up the area below for easy access to that window.
Last, the deck extension offers an attractive filter between the view from my corner window to my
neighbor’s patio and hot tub, which adds a layer of privacy for them.
By granting the variance, the intent and purpose of the zoning district remains for residential use and
enjoyment of my deck and view of my yard. As you can see from the photos, the deck extension does
not alter the essential character of the property in that it seamlessly flows from the existing deck to
lower deck extension. You cannot even see it from the front of the house and it is not detrimental to
the health, safety, and general welfare of personal living or working in the neighborhood. The view
from the neighbor to the south also is not detrimental in any way because it does not extend beyond
the back of my house, therefore does not block any view of my back yard that they might enjoy.
These goals for the use of my deck extension are consistent with the rights currently enjoyed by other
homeowners in my neighborhood, and do not constitute a request of special privileges.
I hope that you consider my request and grant me the opportunity for obtaining a variance.
Sincerely,
Susan Wohld
416 N Batavia Ave
Batavia IL 60510

Back of house before the deck extension:

Old staircase:

New deck extension with old staircase removed:

Wide angle view where you can see the window below:

Front of house:

Front corner of house after adding deck extension (extension not visible from front):

Side of deck showing extension:

Closeup of new safer stairs:

Deck extension from new stairs:

Staff Photos

View looking north from deck extension to the house and tree to be saved

View of existing deck from front yard looking southeast

View looking south from deck extension to the neighbor’s yard

View looing east along the south property line

From:
To:
Cc:
Subject:
Date:
Attachments:

NOTICE:

James Cardis
Strassman, Joel
suewohld
Re: Information request - 416 N Batavia Ave.
Wednesday, March 2, 2022 12:20:42 PM
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This message originated outside of the City of Batavia -- DO NOT
CLICK on links or open attachments unless you are sure the content is
safe. If you have any doubt, contact the sender by phone to confirm.

Joel,
Thank you again for your time and consideration in answering my questions about the request
for variance at 416 N. Batavia Ave.
I had a good conversation with Sue and Mark Wohld, the homeowners at 416 N. Batavia Ave.,
about the variance request. I'm copying Sue in here to my remarks that you are welcome to
share with the zoning committee.
1) The approval cited by Sue in a text message was, to my recollection, based on marker sticks
and a different plan for the deck extension. I don't believe it accurately represented the
structure as built.
2) I can't in good conscience say with any certainty whether or not I would have supported the
variance had the process been initiated in advance of permitting and construction. That is
simply unknown.
3) Should the deck extension stay in place as constructed, Sue and I discussed a number of
possible remediations on the 416 side of the property line to ensure privacy, including a trellis
backing attached to the southern deck posts which would add privacy to their sauna. Privacy
remediation around and above the southern deck rail of the extension would be appreciated,
too.
4) I agree with Sue's contention that the nature of how our properties are configured led her to
the construction of the deck extension as it is. While it might just be my opinion as a
homeowner, should the zoning committee approve of this variance, such approval should not
establish precedent for decreasing the setback standard throughout the City of Batavia.
5) I have done my best to separate the personal — maintaining a cordial relationship with Sue
and Mark, my neighbors — from the physical impact of the deck extension on the peaceful
enjoyment of our property and any potential impact on future re-sale value of our home. As
much as I'd like to stay out of the matter entirely and allow the zoning committee to consider
the request on the merits, I realize my silence would cloud the issue for all parties and has the
potential to impose a significant hardship for Sue and Mark. To that end, I support the
request for variance at 416 N. Batavia Ave.

From:
To:
Subject:
Date:

NOTICE:

Emily Schmitt
Strassman, Joel
Deck Extension Variance
Monday, February 14, 2022 10:06:09 AM

This message originated outside of the City of Batavia -- DO NOT
CLICK on links or open attachments unless you are sure the content is
safe. If you have any doubt, contact the sender by phone to confirm.

Joel Strassman,
My name is Emily Schmitt and I live at 424 N Batavia Ave. I am the neighbor directly to the
north of Sue & Mark Wohld at 416 N Batavia Ave.
I am writing to you to express that I do not oppose their deck extension. I have seen the
extension in person and I understand why it was built where it is. The location and design is
quite nice and is a good solution for that situation.
I have no opposition to the deck extension whatsoever, and I hope you approve their variance
request.
Sincerely,
Emily Schmitt
630-xxx-xxx

From:
To:
Subject:
Date:
Attachments:

NOTICE:

Patrick wangler
Strassman, Joel
Variance request - 416 N Batavia Ave
Saturday, February 19, 2022 3:38:53 PM
Wohld variance letter.docx

This message originated outside of the City of Batavia -- DO NOT CLICK on links or
open attachments unless you are sure the content is safe. If you have any doubt,
contact the sender by phone to confirm.

Officer Strassman
Planning and Zoning Director
Variance request for deck setback - 416 N Batavia Ave
Officer Strassman,
My name is Patrick Wangler. My wife, child and I have lived at 520 N Batavia Ave for four years and
have become aware of a variance request for our neighbor at 416 N Batavia Ave.
During our time in Batavia, we have experienced a beautiful environment as our property has
magnificent, aged trees, a path that parallels our eastern most property line and finally the Fox river
itself, much the same as 416.
Some of the challenges we and our neighbors encounter are a dramatic slope descending east
towards the river, current set back requirements and building footprints that were appropriate half a
century ago but not so much today.
Trying to update our properties while preserving the tree lines and working with elevation variants
as well as setback requirements are, as I stated, challenging.
We encourage the City Counsel and it’s Planning and Zoning committees to allow for the deck
setback, variance request by 416 N Batavia Ave while considering these factors when rendering their
decision.
Sincerely
Patrick Wangler
520 N Batavia Ave

From:
To:
Cc:
Subject:
Date:

NOTICE:

JOE CULOTTA
Strassman, Joel
suewohld
deck ok
Tuesday, February 15, 2022 12:42:42 PM

This message originated outside of the City of Batavia -- DO NOT
CLICK on links or open attachments unless you are sure the content is
safe. If you have any doubt, contact the sender by phone to confirm.

Hi Joel Strassman
My name is Joe Culotta and I live at 225 North Ave. I am the neighbor southeast of
Sue & Mark Wohld at 416 N Batavia Ave. I have no opposition to their variance
request for the deck extension.
Sincerely,
Joe & Jennifer Culotta

