TO:

Mayor and City Council

FROM:

Joel Strassman, Planning and Zoning Officer

DATE:

March 31, 2021

SUBJECT: Ordinance 22-19: Grant of Variance for Side Setback for a Deck Extension
416 North Batavia Avenue, Susan Wohld, property owner/applicant
(COW-CD 3/29/22 9-0 vote)

Summary: At its meeting on March 29, 2022, the Committee of the Whole (COW) reviewed a variance
request for a deck extension to have an interior side setback of three (3) feet instead of the required
twelve (12) feet. The Zoning Board of Appeals (ZBA) held a public hearing on March 16th at which it
recommended approval of a variance for a six (6) foot setback. Please see the staff memorandum to the
COW for background information.
COW Review and Action: The COW heard from both the applicant and the neighbor to the south. The
neighbor stated acceptance of the deck extension as built and did not want the Wohlds to have to rebuild
the deck extension. The COW acknowledged that no objections from neighbors were received, but that
should not be the sole determining factor in a variance decision. The COW noted Ms. Wohld’s reasons for
designing the deck extension and her accepting fault for not first applying for a building permit. The COW
confirmed that the variance was not sought for nor would it apply to the original nonconforming deck
and the double permit fee penalty that will apply. The COW also discussed whether approving the
requested variance could affect others adding improvements without issuance of a building permit first.
The COW noted the ZBA’s findings stating that these also apply to the deck extension with a three (3)
foot setback. By a vote of 9-0, the COW recommended City Council approval of the requested variance
including the ZBA’s recommended conditions of approval other than the ZBA’s recommended six (6) foot
setback.
Recommendation: Ordinance 22-19 has been revised in accordance with the COW’s recommendation. Staff
recommends the City Council approve Ordinance 22-19 as presented. With Ordinance 22-19 prepared having
an approval different from that recommended by the ZBA, City Council approval requires a two-thirds
majority vote (minimum 10 positive votes) for approval.
Attachment: Ordinance 22-19
c

Department Heads
Sue Wohld, applicant

CITY OF BATAVIA, ILLINOIS
ORDINANCE 22-19

GRANT OF VARIANCE FOR A DECK EXTENSION
Susan Wohld
(416 North Batavia Avenue)

ADOPTED BY THE
MAYOR AND CITY COUNCIL
THIS 4th DAY OF APRIL, 2022

Published in pamphlet form
by authority of the Mayor
and City Council of the City of Batavia,
Kane & DuPage Counties, Illinois,
This 5th day of April, 2022

Prepared by:
City of Batavia
100 N. Island Ave.
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CITY OF BATAVIA, ILLINOIS
ORDINANCE 22-19
GRANT OF VARIANCE FOR A DECK EXTENSION
Susan Wohld
(416 North Batavia Avenue)
WHEREAS, Susan Wohld, owner of 416 North Batavia Avenue, legally described as:
THAT PART OF LOT E OF THE SUBDIVISION OF THE JOEL MCKEE ESTATE
LYING EASTERLY OF THE EASTERLY LINE OF BATAVIA AVENUE (EXCEPT
THE SOUTH 100 FEET THEREOF AND EXCEPT THE NORTH 91 FEET
THEREOF, AND EXCEPT THAT PART, IF ANY, LYING EASTERLY OF THE
WESTERLY LINE OF THE RIGHT OF WAY OF THE CHICAGO AND
NORTHWESTERN RAILROAD COMPANY); IN THE CITY OF BATAVIA, KANE
COUNTY, ILLINOIS. (PIN 12-15-326-014)
has filed an application for a variance from the Batavia Zoning Code (City Code Title 10), Table 2.104.A,
to allow an extension to deck that is attached to the residence to have an interior side setback of three (3)
feet rather than the required twelve (12) feet, a variance of nine (9) feet on the property located at 416
North Batavia Avenue in the R1-L Single-Family Low Density Residence District; and
WHEREAS, notice was duly executed, and a public hearing was held by the Zoning Board of Appeals
on March 16, 2022; and
WHEREAS, following said hearing, the Zoning Board of Appeals made the following findings
predicated on the deck extension providing a six (6) foot setback:
1.

There are unique circumstances applicable to the property, including its size, shape,
topography, location or surroundings, strict application of the Zoning Code would create an
unnecessary hardship or other practical difficulty, as distinguished from a mere inconvenience,
and deprive the property owner of property rights enjoyed by other property owners in the same
zoning district.
Response: There is a practical difficulty in locating a useable deck extension on the property
and meet all required setbacks. A large desirable tree can be saved and natural light to the
home’s lower level window can be retained by keeping the deck extension away from these
and closer to the property line than required. The topography of the property can be better
overcome with more accessible stairs with a reduced setback for the deck extension.

2.

Such unique circumstances were not created by the applicant.
Response: While the circumstances here are not unique because many Batavia properties have
issues with topography and trees, they were not created by the applicant. The fact that the deck
extension was built without issuance of a building permit is not a unique circumstance and
should not factor into a variance decision.

3.

The variance does not constitute a grant of special privileges inconsistent with the limitations
upon other properties in the vicinity and zone in which such property is located.
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Response: Many properties in the vicinity have similar issues with grades and trees. Owners
of neighboring properties in the R1-L District have the same opportunity to request a variance.
The requested variance is not a grant of a special privilege.
4.

The variance will not alter the essential character of the locality;
Response: The location of the deck extension would be minimally visible to the general public
from Batavia Avenue and the adjacent Fox River Trail. The deck extension has potential to
affect only the property to the south which has been susceptible to impact from an already
nonconforming deck on the subject property. Overall, the proposed deck extension would have
little effect on the essential character of the locality; and

WHEREAS, after making the said findings, the Zoning Board of Appeals following said hearing,
recommended approval of a variance from the City of Batavia Zoning Code for an extension to a deck
subject to the following conditions of approval:
1. The Variance shall be for an interior side setback of six (6) feet rather than the required

twelve (12) feet,
2. Variance approval is solely for a deck extension approximately as shown in the submitted
material, extending no further east than shown, and in no instance closer than 6 feet to the
south property line, and
3. Any other change to the shown deck extension shall comply with all requirements of the
Zoning Code; and
WHEREAS, on March 29, 2022, the Batavia City Council’s Committee of the Whole reviewed the
application and record of the hearing and made the following findings predicated on the deck extension
providing a three (3) foot setback:
1.

There are unique circumstances applicable to the property, including its size, shape,
topography, location or surroundings, strict application of the Zoning Code would create an
unnecessary hardship or other practical difficulty, as distinguished from a mere inconvenience,
and deprive the property owner of property rights enjoyed by other property owners in the same
zoning district.
Response: There is a practical difficulty in locating a useable deck extension on the property
and meet all required setbacks. A large desirable tree can be saved and natural light to the
home’s lower level window can be retained by keeping the deck extension away from these
and closer to the property line than required. The topography of the property can be better
overcome with more accessible stairs with a reduced setback for the deck extension.

2.

Such unique circumstances were not created by the applicant.
Response: While the circumstances here are not unique because many Batavia properties have
issues with topography and trees, they were not created by the applicant.

3.

The variance does not constitute a grant of special privileges inconsistent with the limitations
upon other properties in the vicinity and zone in which such property is located.
Response: Many properties in the vicinity have similar issues with grades and trees. Owners
of neighboring properties in the R1-L District have the same opportunity to request a variance.
The requested variance is not a grant of a special privilege.
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4.

The variance will not alter the essential character of the locality;
Response: The location of the deck extension would be minimally visible to the general public
from Batavia Avenue and the adjacent Fox River Trail. The deck extension has potential to
affect only the property to the south which has been susceptible to impact from an already
nonconforming deck on the subject property. Overall, the proposed deck extension would have
little effect on the essential character of the locality; and

WHEREAS, after making the said findings, the Committee of the Whole recommended approval of a
variance from the City of Batavia Zoning Code for an extension to a deck subject to the following
conditions of approval:
1. The Variance shall be for an interior side setback of three (3) feet rather than the required

twelve (12) feet,
2. Variance approval is solely for a deck extension approximately as shown in the submitted
material, extending no further east than shown, and in no instance closer than three(3) feet to
the south property line, and
3. Any other change to the shown deck extension shall comply with all requirements of the Zoning
Code; and
NOW, THEREFORE, BE IT HEREBY ORDAINED by the City Council of the City of Batavia, Kane
and DuPage Counties, Illinois as follows:
SECTION 1: That the application by Susan Wohld, owner of the property located at 416 North Batavia
Avenue for a variance from Batavia Zoning Code (City Code Title 10), Table 2.104.A, to allow an
extension to deck that is attached to the residence to have an interior side setback of three (3) feet rather
than the required twelve (12) feet, a variance of nine (9) feet on the property located at 416 North Batavia
Avenue in the R1-L Single Family Low Density Residence District, in general conformance with
Exhibits A and B attached hereto, subject to conditions of approval, is approved, with the following
conditions:
1. The Variance shall be for an interior side setback of three (3) feet rather than the required

twelve (12) feet.
2. Variance approval is solely for a deck extension approximately as shown in the submitted
material, extending no further east than shown, and in no instance closer than three (3) feet to
the south property line.
3. Any other change to the shown deck extension shall comply with all requirements of the
Zoning Code.
Exhibit
A
B

Plan
Annotated Partial Plat
of Survey/Site Plan
Deck Extension Plans

Dated
10/01/2018
Undated

Prepared by
Warren D. John, Professional Land
Surveyor, annotated by Sue Wohld
Applicant

SECTION 2: That this Ordinance 22-19 shall be in full force and effect upon its presentation, passage
and publication according to law.
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PRESENTED to the City Council of the City of Batavia, Illinois, this 4th day of April, 2022.
PASSED by the City Council of the City of Batavia, Illinois, this 4th day of April, 2022.
APPROVED by me as Mayor of said City of Batavia, Illinois, this 4th day of April, 2022.
_____________________________
Jeffery D. Schielke, Mayor
Ward
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Mayor

Alderman
Baerren
Solfa
Leman
Wolff
Ajazi
Chanzit
Malay
Connelly
Uher
Beck
Cerone
Russotto
Vogelsinger
Miller
Schielke
TOTALS

Aye

Nay

Abstain

Absent

AYES

NAYS

ABSTAIN

ABSENT

total holding office: Mayor and 14 Aldermen

ATTEST:
____________________________
Kate Garrett, City Clerk
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