CITY OF BATAVIA
100 N. Island Avenue, Batavia, IL 60510
(630) 454-2000 http://cityofbatavia.net
Committee of the Whole Agenda
Tuesday, July 9, 2019
7:00 PM Council Chambers 1st Floor
1. Roll Call
2. Reminder: Please Speak Into The Microphone For BATV Recording
3. Items Removed/Added/Changed
4. Matters From The Public (For Items NOT On Agenda)
5. Presentation: Bike Sharing – Ryan Peterson Kane County
6. Ordinance 19-49: Annexing Parts Of The Old Burlington Northern Right-Of-Way Between
Bernadette Lane And Millview Drive (SCB 7/1/19) CD
Documents:
ORD 19-49 ANNEX RAILROAD PARCELS WEST.PDF
7. Resolution 19-078-R: Executing A Ground Space Lease Agreement With New Cingular
Wireless PCS For 200 N. Raddant Road (GH 7/3/19) CS
Documents:
RES 19-078-R EXECUTING GROUND SPACE LEASE AGREEMENT WITH NEW
CINGULAR WIRELESS JULY 2019.PDF
8. Ordinance 19-47: Establishing An Amended Special Service Area Number 61 For The One
Washington Place Development (SCB 7/1/19) GS
Documents:
ORD 19-47 1WASHINGTONPL SSA 61ESTABLISHING AMENDMENT.PDF
9. Ordinance 19-48: Revising Title 3, Chapter 3, Sections 3-3-15, 3-3-16, 3-3-18 And 3-3-27 Of
The Batavia Municipal Code Creating A Park District Liquor License. (DME 7/2/19) GS
Documents:
ORD 19-48 CREATING A PARK DISTRICT LIQUOR LICENSE CLASS K.PDF
10. Resolution 19-077-R: Authorizing Change Order No. 8 With Williams Brothers Construction
Inc. For The Phase 1 WWTP Rehabilitation Project (7/9/19 COW) PU
Documents:
RES 19-077-R AUTHORIZING CHANGE ORDER NO. 8 WITH WILLIAMS
BROTHERS CONSTRUCTION INC. FOR THE PHASE 1 WWTP
REHABILITATION PROJECT.PDF
11. Presentation: Overview Of New Illinois Law Legalizing The Recreational Use Of Marijuana
By City Attorney, Roman Seckel

RES 19-077-R AUTHORIZING CHANGE ORDER NO. 8 WITH WILLIAMS
BROTHERS CONSTRUCTION INC. FOR THE PHASE 1 WWTP
REHABILITATION PROJECT.PDF
11. Presentation: Overview Of New Illinois Law Legalizing The Recreational Use Of Marijuana
By City Attorney, Roman Seckel
12. Presentation: Mid-Year Reports – Communications (Griffin Price)
13. Project Status
14. Other
15. Executive Session: Review Executive Session Minutes
16. Adjournment

CITY OF BATAVIA
DATE:
TO:
FROM:
SUBJECT:

July 3, 2019
Committee of the Whole - CS
Gary Holm
Resolution 19-078-R Executing a Ground Space Lease
Agreement with New Cingular Wireless PCS, LLC for
ground space at 200 N Raddant Road

In 2014 the City entered into a ground space lease agreement with New Cingular Wireless
at our 200 N Raddant Rd. facility. New Cingular Wireless never proceeded forward with
construction and in 2016 they terminated the lease early.
Earlier this year New Cingular Wireless approached the City again with a desire to obtain a
ground space lease. They are desiring to lease ground space adjacent to the cell tower at
the NE corner of our main building. The ground space is not used by the City for any
other purpose and we have no future plans to use the space.
New Cingular Wireless initially proposed a starting rent equal to the starting rent of the
2014 agreement. Staff rejected their offer and countered with an initial five (5) year term
with a total revenue stream of $120,000.00. This value is equivalent to what the rent
would currently be if the original 2014 agreement had not been cancelled (accounting for
annual escalations). This value is consistent with the current value of other ground leases
at Public Works. Attorney Drendel is completing his review of the documents and will
have any final comments prior to the July 15 City Council meeting.
Recommended Action: Recommend Resolution 19-078-R Executing a Ground Space
Lease Agreement with New Cingular Wireless PCS, LLC for ground space at 200 N
Raddant Road

CITY OF BATAVIA, ILLINOIS
RESOLUTION 19-78 -R
EXECUTING A GROUND SPACE LEASE AGREEMENT WITH NEW CINGULAR
WIRELESS PCS, LLC FOR GROUND SPACE AT 200 N RADDANT ROAD
WHEREAS, New Cingular Wireless PCS, LLC wishes to install ground facilities in
support of new communications antennas at the Public Works facility located at 200 N.
Raddant Road; and

WHEREAS, the location of such ground facilities requires that the City lease to New
Cingular Wireless PCS, LLC certain space; and

WHEREAS, city staff has determined that there is adequate space available for the
proposed ground facilities; and

WHEREAS, the location of such ground facilities will not interfere with Public Works
operations; and

WHEREAS, it is in the best interests of the City that the ground space be leased and the
communication equipment be located at that location; and

WHEREAS, New Cingular Wireless PCS, LLC and the City have negotiated a Lease
Agreement which sets forth the terms and conditions for leasing of the necessary ground
space;

NOW, THEREFORE, BE IT RESOLVED BY THE CITY OF BATAVIA AS
FOLLOWS:

SECTION 1: That the Mayor and City Clerk are authorized to execute the Lease
Agreement attached hereto as EXHIBIT #1.
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CITY OF BATAVIA, ILLINOIS, RESOLUTION 19-078
PRESENTED to the City Council of the City of Batavia, Illinois, this 15th day of July,
2019.
PASSED by the City Council of the City of Batavia, Illinois, this this 15th day of July,
2019.
APPROVED by me as Mayor of said City of Batavia, Illinois, this this 15th day of July,
2019.

______________________________
Jeffery D. Schielke, Mayor

Ward Aldermen
Ayes Nays Absent Abstain
1
O’Brien
2
Callahan
3
Meitzler
4
Malay
5
Uher
6
Cerone
7
McFadden
Mayor Schielke
VOTE:
Ayes
Nays
Absent
Total holding office: Mayor and 14 aldermen

Aldermen
Salvati
Wolff
Chanzit
Knopp
Beck
Russotto
Miller
Abstentions

ATTEST:

Ellen Posledni, City Clerk
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Ayes

Nays

Absent

Abstain

Market: IL/WI
Cell Site Number: IL0783
Cell Site Name: Batavia
Fixed Asset Number: 12565574

GROUND SPACE LEASE AGREEMENT

THIS GROUND SPACE LEASE AGREEMENT (“Agreement” or “Lease”) is entered
into as of latter of the signature dates below (the “Execution Date”), by and between the CITY
OF BATAVIA, an Illinois Municipality, having a mailing address of 100 N. Island Ave, Batavia,
Illinois 60510 ("Landlord") and New Cingular Wireless PCS, LLC, a Delaware limited liability
company (“Tenant”) located at 575 Morosgo Drive NE, Suite 13-F West Tower, Atlanta, GA
30324.
BACKGROUND
A.
Landlord is the owner in fee simple of a parcel of land located in the City of Batavia,
Kane County, Illinois legally described on the attached Exhibit A (the “Property”), on which a
cell tower (the “Tower”) is located. The Property on which the Tower is located is commonly
described as 200 N. Raddant Road, Batavia, Illinois.
B.
Landlord hereby leases to Tenant a certain portion of the Property containing
approximately two hundred and ten (210) square feet including the air space above such ground
space, as described on attached Exhibit B (the “Leased Premises”)(the Leased Premises and
Tenant’s Access are also collectively referred to as the “Premises”) for the placement, installation
and operation of certain communication facility, which may include directional antenna,
connecting cables and appurtenances to locate and connect Tenant’s Communication Facility on
the Tower owned by Crown Castle (“Antenna Landlord”) for use in connection with Tenant’s
communications business.
C.
forth below.

Accordingly, the parties are entering into this Lease on the terms and conditions set

D.
All references herein to the "Tower Ordinance" refer to the regulations on Wireless
Communication Facilities codified at Title 10 (Zoning Regulations), Chapter 4.7 and all other
provisions referenced therein and any amendments from time to time thereto.
AGREEMENT
In consideration of their mutual covenants, the parties agree as follows:
1.
Permitted Use. Tenant may use the Premises for the transmission and reception
of communications signals and the installation, construction, maintenance, operation, repair,
replacement and upgrade of its communications fixtures and related equipment, cables, accessories
and improvements, which may include a suitable support structure, equipment shelter or cabinets
and fencing and any other items necessary to the successful and secure use of the Premises
(collectively, the "Communication Facility"), as well as the right to test, survey and review title

on the Property; Tenant further has the right but not the obligation to add, modify and/or replace
equipment in order to be in compliance with any current or future federal, state or local mandated
application, including, but not limited to, emergency 911 communication services, at no additional
cost to Tenant or Landlord (collectively, the "Permitted Use").
(a)
Construction. For a period of ninety (90) days following the start of construction,
Landlord grants Tenant, its subtenants, licensees and sublicensees, the right to use such portions
of Landlord’s Property as may reasonably be required during construction and installation of the
Communication Facility. Tenant has the right to install and operate transmission cables from the
Communication Facility or adjacent property, electric lines from the main feed to the
Communication Facility or cabinet and communication lines from the Property’s main entry
point to the Communication Facility or cabinet, and to make other improvements, alterations,
upgrades or additions appropriate for Tenant's Permitted Use, including the right to construct a
fence around the Premises and undertake any other appropriate means to secure the Premises at
Tenant’s expense. Tenant has the right to modify, supplement, replace, upgrade, expand the
equipment or relocate the Communication Facility within the Premises at any time during the term
of this Agreement in keeping with the terms of this Agreement, including alterations to the
Property in order to ensure that Tenant’s Communication Facility complies with all applicable
federal, state or local laws, rules or regulations.
(b)
Additional Premises. In the event Tenant desires to modify or upgrade the
Communication Facility, in a manner that requires an additional portion of the Property (the
“Additional Premises”) for such modification or upgrade, Landlord agrees to lease to Tenant the
Additional Premises, upon the same terms and conditions set forth herein, except that the Rent
shall increase, in conjunction with the lease of the Additional Premises by the amount equivalent
to the then-current per square foot rental rate charged by Landlord to Tenant times the square
footage of the Additional Premises; providing that the Landlord can make available such
Additional Premises without interference with its operations or the operations of other tenants on
the Property. Landlord agrees to take such actions and enter into and deliver to Tenant such
documents as Tenant reasonably requests in order to effect and memorialize the lease of the
Additional Premises to Tenant.
(c)
Access. Tenant shall have unrestricted access as Tenant requires from the nearest
public right-of-way on, about or within the Property to the Leased Premises, the Communication
Facility and the Tower and as set forth in more detail in Section 9.
(d)
Notice of Additions, Alterations and Improvements. Tenant shall give the Landlord
notice of its intention to make additions, alterations or improvements to Tenant’s Communication
Facility. Tenant shall give the Landlord notice of its intention to replace equipment on or about
the Tower and shall submit its plans for the additions, alterations, improvements or replacement
equipment for approval by the Landlord prior to the installation, which approval shall not be
unreasonably denied.
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(e)
Pre-existing conditions. Tenant will not be liable to Landlord or any third party on
account of any pre-existing defect or condition on or with respect to the Property, whether or not
such defect or condition is disclosed by Tenant’s inspection.
(f)
Tenant intends to locate on the Property its Communication Facility as described
more fully on the attached Exhibit C to be placed and constructed in conformance with the City
codes. Tenant may not add to the Communication Facility from that shown on Exhibit C without
the prior written approval of the Landlord, which shall not be arbitrarily withheld, conditioned or
delayed. Notwithstanding any provision of this Agreement to the contrary, (a) upon prior notice to
Landlord, as provided in Section 1(d) above, Tenant shall have the right to make additions,
alternations or improvements to Tenant’s Communication Facility; and (b) upon Landlord's prior
written consent as provided in this Section, Tenant may replace any or all of its equipment installed
on the Premises with replacement equipment of a substantially similar kind, which is reinstalled
in substantially the same place and position, and is of substantially the same size as the replaced
equipment.
2.
Term. (a)
The initial lease term will be five (5) years ("Initial Term"),
commencing on the Effective Date hereof or the date Tenant commences construction of the
Tenant’s facilities (the “Commencement Date”), whichever occurs later; provided, however, that
construction shall not begin later than July 1, 2020. The Initial Term will terminate on the fifth
(5th) anniversary of the Effective Date.
(b)
This Agreement will automatically renew for four (4) additional five (5) year
term(s) (each five (5) year term shall be defined as an "Extension Term"), upon the same terms
and conditions unless Tenant notifies Landlord in writing of Tenant’s intention not to renew this
Agreement at least sixty (60) days prior to the expiration of the Initial Term or then existing
Extension Term.
(c)
Unless (i) Landlord or Tenant notifies the other in writing of its intension to
terminate this Agreement at least six (6) months prior to the expiration of the final Extension Term,
or (ii) the Agreement is terminated as otherwise permitted by this Agreement prior to the end of
the final Extension Term, then upon the expiration of the final Extension Term, this Agreement
shall continue in force upon the same covenants, terms and conditions for a further term of one (1)
year, and for annual terms thereafter (“Annual Term”) until terminated by either party by giving
to the other written notice of its intention to so terminate at least six (6) months prior to the end of
any such Annual Term. Monthly rental during such Annual Terms shall be equal to the Rent paid
for the last month of the final Extension Term plus three percent (3%) per annum for each one year
extension. If Tenant remains in possession of the Premises after the termination of this
Agreement then Tenant will be deemed to be occupying the Premises on a month-to-month basis
(the "Holdover Term"), subject to the terms and conditions of this Agreement.
(d)
The Initial Term, any Extension Terms, any Annual Terms and any Holdover Term
are collectively referred to as the Term ("Term").
3.

Rent.
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a.
Tennant shall pay Landlord the sum of One Hundred and Twenty Thousand and
00/100 Dollars ($120,000.00) as full rental for the Initial Term ("Base Rent"), payable in monthly
installments of Two Thousand and 00/100 Dollars ($2,00.00) each (the “Monthly Payments”).
The first Monthly Payment of Rent (the “Initial Payment”) shall be payable within thirty (30)
days of the Commencement Date, prorated as appropriate. Subsequent Monthly Payments shall
be payable on or before the first day of each subsequent month thereafter. The Tenant shall pay
Landlord Base Rent for the first month on the Commencement Date. Tenant shall pay Landlord
Base Rent monthly in advance on the first day of each month following the Commencement Date
thereafter. Base Rent shall be increased annually as described hereafter.
b.
Tenant shall pay Landlord a late payment charge equal to five percent (5%) of the
late payment for any payment not paid within ten days after due. Any amounts not paid when
due shall bear interest until paid at the rate of nine (9%) per annum.
c.
As permitted in Section 7, if any additional or expanded Communication Facility
is installed by Tenant, beyond the initial Communication Facility described and illustrated in
Exhibit B and Exhibit C, Tenant shall pay an additional monthly fee to be negotiated based on
Communication Facility requested from Tenant, which shall increase annually under the same
terms provided in this Lease (hereinafter referred to as “Additional Rent”).
d.
Within thirty (30) days following the Execution Date and upon receipt of a detailed
invoice showing legal fees incurred, Tenant shall reimburse Landlord for its reasonable costs and
expenses, including any engineering and legal fees, incurred by Landlord in connection with the
negotiation of this Lease, in an amount not to exceed Three Thousand and 00/100 Dollars
($3,000.00).
e.
The Base Rent shall be increased annually effective as of each anniversary of the
Commencement Date by three percent (3%) of the previous year’s rent.
f.
If this Lease is terminated at a time other than on the last day of the month, Rent
shall be prorated as of the date of termination and, in the event of termination for any reason other
than nonpayment of Rent, all prepaid Rents shall be refunded to the Tenant, except as otherwise
provided herein.
g.
Base Rent and Additional Rent and all other considerations to be paid or provided
by Tenant to Landlord shall constitute Rent and shall be paid or provided without offset, except as
provided in Section 16b, below.
4.
Use of Property/Approvals. Tenant's use of the Property is contingent upon its
obtaining all Governmental Approvals that may be required by any federal, state or local authority
including the Tower Ordinance. Tenant shall erect, maintain and operate its Communication
Facility in accordance with site standards, statutes, ordinances, rules and regulations now in effect
or that may be issued hereafter by the Federal Communications Commission or any other
governing bodies.
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a.
Landlord agrees that Tenant's ability to use the Premises is contingent upon the
suitability of the Premises and Property for Tenant's Permitted Use, Tenant’s ability to secure a
lease with Antenna Landlord for space on Antenna Landlord’s antenna structure and such lease
remaining in full force and effect during the Term hereof, and Tenant's ability to obtain and
maintain all governmental licenses, permits, approvals or other relief required of or deemed
necessary or appropriate by Tenant for its use of the Premises, including without limitation
applications for zoning variances, zoning ordinances, amendments, special use permits, and
construction permits (collectively, the "Government Approvals").
(1)
Landlord authorizes Tenant to prepare, execute and file all required
applications to obtain Government Approvals for Tenant’s Permitted Use under this
Agreement and agrees to reasonably assist Tenant with such applications and with
obtaining and maintaining the Government Approvals. In addition, Tenant shall have the
right to initiate the ordering and/or scheduling of necessary utilities.
(2)
Tenant has the right to obtain a title report or commitment for a leasehold
title policy from a title insurance company of its choice and to have the Property surveyed
by a surveyor of its choice.
(3)
Tenant may also perform and obtain, at Tenant’s sole cost and expense, soil
borings, percolation tests, engineering procedures, environmental investigation or other
tests or reports on, over, and under the Property, necessary to determine if Tenant’s use of
the Premises will be compatible with Tenant’s engineering specifications, system, design,
operations or Government Approvals.
b.
Tenant shall use the Premises for the installation, operation, and maintenance of its
Communication Facility for the transmission, reception and operation of a communications system
and uses incidental thereto and for no other uses. Landlord or the Antenna Landlord, as
applicable, may permit others to use other portions of the Tower. Tenant may erect and operate
its Communication Facility, but only based upon Tenant having provided to Landlord, at Tenant's
expense, a certified evaluation indicating that the additional antenna array will not interfere with
existing antenna or currently proposed antenna disclosed by Landlord.
c.
Tenant shall, at its expense, comply with all present and future federal, state, and
local laws, ordinances, rules and regulations (including laws and ordinances relating to health,
radio frequency emissions, other radiation and safety) in connection with the use, operation,
maintenance, construction and/or installation of the Communication Facility and/or the Premises.
Landlord agrees to cooperate reasonably with Tenant in obtaining, at Tenant's expense (including
reimbursement of Landlord's reasonable attorney and administrative fees), any Governmental
Approvals required Tenant's use of the Premises.
d.
Tenant agrees that all installations and constructions described in this Lease shall
be completed promptly in a neat, workmanlike manner, consistent with good engineering practices
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and in compliance with all applicable codes and regulations. All costs of the installation,
including, but not limited, the cost of extending of Landlord’s electrical service to Tenant’s
equipment, shall be paid by the Tenant.
e.
When the Tenant performs any work on the Property, it shall, at its own expense,
remove any obstructions therefrom and restore the Property to as good a condition as existed before
the work was undertaken, unless other directed by Landlord, ordinary wear and tear and casualty
not caused by Tenant excepted.
5.
Construction Standards.
Tenant shall be allowed to construct the
Communication Facility in compliance with the Landlord’s Tower Ordinance and the plans that
are attached hereto as Exhibit B and Exhibit C. Tenant undertakes full and complete responsibility
at all times hereafter for the expenses of, and quality of, construction and compliance with all
applicable Federal, State and Local laws, regulations, and codes, code requirements and
regulations of governmental authorities having jurisdiction over the construction, including but
not limited to compliance with acts affecting construction of public buildings and service areas
used by public employees, and Tenant agrees to remedy or correct any deficiencies with such
compliance. The construction shall be processed pursuant to permit and conducted by authorized
and licensed personnel and shall be performed in compliance with Local and State requirements
for construction activities upon public property. Tenant shall be responsible for all permit costs.
Prior to the issuance of building permits, Tenant’s contractor shall maintain and provide Landlord
with evidence of each of the insurance coverages specified in Section 20 of this Lease, in the
amounts so specified. The Communication Facility shall be installed on the Property in a good and
workmanlike manner without the attachment of any construction liens. Landlord reserves the
right to require Tenant to paint the Communication Facility in a manner to match the existing
building structures with material selections, paint colors and building elevations or to otherwise
reasonably shield the Communication Facility from view provided that such requirements also
apply and are uniformly enforced as to the Antenna Landlord and any other third parties located
on and/or using the Tower.
6.

Installation of Equipment.

a.
Tenant shall have the right, at its sole cost and expense, to install, operate and
maintain on the Property, in accordance with good engineering practices and with all applicable
FCC rules and regulations, its Communication Facility as described on Exhibit B and Exhibit C.
b.
Tenant's installation of all the Communication Facility shall be done according to
plans approved by Landlord, which approval shall not be arbitrarily withheld, conditioned or
delayed. Any damage done to the Property during installation and/or during operations shall be
repaired or replaced immediately at Tenant's expense and to Landlord's reasonable satisfaction.
c.
The Tenant shall complete the installation of the Communication Facility as
approved by the City within ninety (90) days after the Commencement Date. The Tenant shall
provide Landlord with as-built drawings of the Communication Facility installed on the Property,
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which show the actual location of all equipment and improvements consistent with Exhibit B and
Exhibit C, within thirty (30) days after completion of construction. Said drawings shall be
accompanied by a complete and detailed inventory of all equipment, personal property, and
Communication Facility.
7.
Equipment Upgrade. Tenant may update or replace the Communication Facility
from time to time with the prior written approval of the Landlord, which approval shall not be
unreasonably withheld, conditioned, or delayed, provided that the replacement facilities are not
larger in area than the existing facilities. Any change in their location must be approved in writing
by Landlord, which approval shall not be unreasonably withheld, conditioned or delayed. If the
upgrade involves additional equipment or a change in location, Tenant shall submit to Landlord a
detailed proposal for any such replacement facilities and any supplemental materials as may be
requested, (the “Plans”) for Landlord's evaluation and approval. Landlord’s approval will not be
unreasonably withheld, conditioned or delayed. Landlord shall have forty five (45) days to review
and to respond in writing to Tenant's proposed Plans after their receipt by approving or denying
them with notice of the specific deficiencies; and fifteen (15) days of receipt of Plans revised by
Tenant after comment from Landlord to respond by approving or denying in accordance with this
section. If no written response is given by the Landlord within the times prescribed, the plans will
be deemed approved. After approval or deemed approval, the Plans will be considered
incorporated in this Lease as Exhibit C-1. If the Landlord disapproves the Plans then the Tenant
will provide the Landlord with revised Plans, such revisions to be within Tenant’s reasonable
discretion. In the event Landlord disapproves of the revised Plans upon a second (2nd) or
subsequent resubmission, if any, prior to approval of the Plans, Tenant may terminate this Lease
without further liability by providing written notice. Landlord will not knowingly permit or suffer
any person to copy or utilize the Plans for any purpose other than as provided in this Lease.
Tenant maintains the right to perform routine maintenance and repairs as provided in Section 8
below.
8.

Maintenance.

a.
Tenant shall, at its own expense, maintain its Communication Facility in good
condition, reasonable wear and tear and damage from the elements excepted, in compliance with
applicable laws and in a manner so as not to conflict with the use of the Property by Landlord or
other tenants. Landlord acknowledges and agrees that any portion of the Communication Facility
or Tenant’s equipment installed in accordance with the Site Plain attached as Exhibit B will not
interfere with Landlord’s or other tenants’ equipment. Landlord will maintain and repair the
Property and access thereto and all areas of the Property where Tenant does not have exclusive
control, in good and tenantable condition, subject to reasonable wear and tear and damage from
the elements.
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b.
Tenant shall have sole responsibility for the maintenance, repair, and security of its
equipment, personal property, Communication Facility, and leasehold improvements, and shall
keep the same in good repair and condition during the Lease term.
c.
Tenant shall keep the Property free of debris and anything of a dangerous, noxious
or offensive nature or which would create a hazard or undue vibration, heat, noise or interference.
d.
Notwithstanding any of the forgoing to the contrary, nothing in this Lease shall
prohibit the Landlord from maintaining the Property and surrounding premises as reasonably
necessary to protect the public health, safety and welfare.
9.
Property Access. At all times throughout the Term of this Agreement, and at no
additional charge to Tenant, Tenant and its employees, agents, and subcontractors, will have
twenty-four (24) hour per day, seven (7) day per week pedestrian and vehicular access (“Access”)
to and over the Property, from an open and improved public road to the Premises, for the
installation, maintenance and operation of the Communication Facility and any utilities serving
the Premises. As may be described more fully in Exhibit D, Landlord grants to Tenant an
easement for such Access and Landlord agrees to provide to Tenant such codes, keys and other
instruments necessary for such Access at no additional cost to Tenant. Upon Tenant’s request,
Landlord will execute a separate recordable easement evidencing this right. Landlord shall
execute a letter granting Tenant Access to the Property substantially in the form attached as
Exhibit E; upon Tenant’s request, Landlord shall execute additional letters during the Term.
10.
Removal/Restoration. All portions of the Communication Facility brought onto
the Property by Tenant will be and remain Tenant’s personal property and, at Tenant's option, may
be removed by Tenant at any time during or after the Term, except as specifically provided in this
Lease. Landlord covenants and agrees that no part of the Communication Facility constructed,
erected or placed on the Premises by Tenant will become, or be considered as being affixed to or
a part of, the Property, it being the specific intention of Landlord that all improvements of every
kind and nature constructed, erected or placed by Tenant on the Premises will be and remain the
property of Tenant and may be removed by Tenant at any time during or after the Term.
(1)
The Tenant shall remove its Communication Facility from the Property within one
hundred twenty (120) days following the termination of this Lease. Such removal shall be done
in a workmanlike and careful manner and without interference or damage to any other equipment,
structures or operations on the Property, including use of the Property by Landlord or any of
Landlord’s assignees or lessees. If, however, Tenant requests permission not to remove all or a
portion of the improvements, and Landlord consents to such non-removal, title to the affected
improvements shall thereupon transfer to Landlord and the same thereafter shall be the sole and
entire property of Landlord, and Tenant shall be relieved of its duty to otherwise remove same.
(2)
Upon removal of the improvements (or portions thereof) as provided above in subparagraph (1), Tenant shall restore the affected area of the Property to the reasonable satisfaction
of Landlord ordinary wear and tear and casualty not caused by Tenant excepted.
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(3)
All costs and expenses for the removal and restoration to be performed by Tenant
pursuant to subparts (1) and (2) above shall be borne by Tenant, and Tenant shall hold Landlord
harmless from any portion thereof.
11. Representations.
a.
Tenant and Landlord each acknowledge and represent that it is duly organized,
validly existing and in good standing and has the right, power and authority to enter into this Lease
and bind itself hereto through the party set forth as signatory for the party below.
b.
Landlord represents and agrees that: (i) Landlord solely owns the Property as a legal
lot in fee simple, or controls the Property by lease or license; (ii) the Property is not and will not
be encumbered by any liens, restrictions, mortgages, covenants, conditions, easements, leases, or
any other agreements of record or not of record, which would adversely affect Tenant's Permitted
Use and enjoyment of the Property under this Lease; (iii) as long as Tenant is not in default then
Landlord grants to Tenant, actual, quiet and peaceful use, enjoyment and possession of the
Property without hindrance or ejection by any persons lawfully claiming under Landlord, except
as otherwise specifically stated herein; (iv) Landlord's execution and performance of this Lease
will not violate any laws, ordinances, covenants or the provisions of any mortgage, lease or other
agreement binding on Landlord; and (v) if the Property is or becomes encumbered by a deed to
secure a debt, mortgage or other security interest, Landlord will provide promptly to Tenant a
mutually agreeable subordination, non-disturbance and attornment agreement executed by
Landlord and the holder of such security interest.
12.
Utilities. Landlord shall ensure that utility services are accessible and available at
the Property for Tenant’s intended use, including space for an emergency power generator.
Tenant will be responsible for paying on a monthly or quarterly basis all utilities charges for
electricity, telephone service or any other utility used or consumed by Tenant on the Premises. In
the event Tenant cannot secure its own metered electrical supply, Tenant will have the right, at its
own cost and expense, to submeter from Landlord. When submetering is required under this
Agreement, Landlord will read the meter and provide Tenant with an invoice and usage data on a
monthly basis. Landlord agrees to allow Tenant the right to bring in a temporary source of power
for the duration of the interruption. Landlord will not be responsible for interference with,
interruption of or failure, beyond the reasonable control of Landlord, of such services to be
furnished or supplied by Landlord.
13.
License Fees. Tenant shall pay, as they become due and payable, all fees, charges,
taxes and expenses required for Governmental Approvals required for or occasioned by Tenant's
use of the Property as required by the Landlord's Tower Ordinance.
14.

Interference.
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a.
Tenant shall be responsible to obtain a list of radio frequency user(s) and
frequencies used on the Property as of the Execution Date. Tenant warrants that its use of the
Premises will not interfere with those existing radio frequency uses on the Property, as long as
those existing radio frequency users operate and continue to operate within their respective
frequencies and in accordance with all applicable laws and regulations, and Tenant's installation,
operation, and maintenance of its Communication Facility shall not damage or interfere in any
way with Landlord's operations or related repair and maintenance activities or with such activities
of other existing tenants. Tenant agrees to cease all such actions which materially interfere with
Landlord's use of the Property upon actual notice of such interference, provided however, in such
case, Tenant shall have the right to terminate the Lease without further liability, except for
payments of amounts due at the time the Lease is terminated. Landlord, at all times during this
Lease, reserves the right to take any action it deems necessary, upon prior written notice, in its sole
discretion, to repair, maintain, alter or improve the Property in connection with its operations as
may be necessary, provided that such activities and additional tenants shall not disturb or interfere
with Tenant’s rights hereunder and Tenant’s ability to operate its Communication Facility at all
times, except that Tenant shall reasonably cooperate with any other prior or subsequent Tenants.
b.
Before approving the placement of Communication Facility, Tenant shall provide
to Landlord, at Tenant's expense, an interference study indicating whether Tenant's intended use
will interfere with any existing communications facilities on the Property. Tenant shall install its
equipment and use its equipment, including the radio frequency used, so as not to interfere with
any preexisting antenna facilities on the Property, as long as such tenants operate within their
respective frequencies and in accordance with all applicable laws and regulations.
c.
Landlord will not grant, after the date of this Agreement, a lease, license or any
other right to any third party, if the exercise of such grant may in any way adversely affect or
interfere with the Communication Facility, the operations of Tenant or the rights of Tenant under
this Agreement. Landlord will notify Tenant in writing prior to granting any third party the right
to install and operate communications equipment on the Property. Landlord will not, nor will
Landlord permit its employees, tenants, licensees, invitees, agents or independent contractors to, interfere
in any way with the Communication Facility, the operations of Tenant or the rights of Tenant under this
Agreement. Landlord will cause such interference to cease within twenty-four (24) hours after receipt of
notice of interference from Tenant. In the event any such interference does not cease within the
aforementioned cure period, Landlord shall cease all operations which are suspected of causing interference
(except for intermittent testing to determine the cause of such interference) until the interference has been
corrected, unless the actions of the Landlord are necessary to protect the health, safety or welfare of the
public of any person.

d.
If Landlord receives a request from a third party to lease or license part of the
Property for another potential communication facility, Landlord shall submit or cause to be
submitted, a proposal complete with all technical specifications reasonably requested by Tenant to
Tenant for review for noninterference; however, Landlord shall not be required to provide Tenant
with any specifications or information reasonably claimed to be of a proprietary nature by the third
party in good faith. The third party shall be responsible for the reasonable cost of preparing the
10

technical specifications for its proposed transmission facility. Tenant shall have thirty (30) days
following receipt of said proposal to make any objections thereto, and failure to make any objection
within said thirty (30) day period shall be deemed consent by Tenant to the installation of the
antenna or transmission facilities pursuant to said proposal. If Tenant gives notice of objection
due to interference during such thirty (30) day period and Tenant's objections are verified by
Landlord to be valid, then Landlord shall not proceed with such proposal unless Landlord modifies
the proposal in a manner determined to Tenant’s reasonable satisfaction, to eliminate the
interference. In that case, Landlord may proceed with the proposal.
e.
Tenant's use of the Property and operation of its Communication Facility shall not
interfere with the use and operation of other communication facilities on the Property which preexisted Tenant's Communication Facility, as long as such tenants operate within their respective
preexisting frequencies and in accordance with all applicable laws and regulations. If Tenant's
Communication Facility cause interference with preexisting Communication Facility, that are
operating within their respective frequencies and in accordance with all applicable laws and
regulations, Tenant shall take all measures reasonably necessary to correct and eliminate the
interference. If the interference cannot be eliminated in a reasonable time, Tenant shall
immediately cease operating its facility (except for intermittent testing to determine the cause of
such interference) until the interference has been eliminated. If the interference cannot be
eliminated with ninety (90) days, either Landlord or Tenant may terminate this Lease. In all cases,
unless otherwise handled by the Antenna Landlord in accordance with its leases, the most recently
installed or modified tenant antenna facilities shall be responsible for curing any interference
caused by the installation and/or operation of its antenna or other telecommunication devices on
the Property.
15.
Default and Remedies. In the event of a default that is not timely cured, Landlord
may terminate this Lease upon written notice to the Tenant and/or exercise any other right it may
have under this Lease or by operation of law.
a.
It shall be a default if Tenant defaults in the payment or provision of Rent or any
other sums to Landlord when due, and does not cure such default within thirty (30) days after
written notice to Landlord; or if Tenant defaults in the performance of any other covenant or
condition of this Lease and does not cure such other default within thirty (30) days after written
notice from Landlord specifying the default complained of (provided that Tenant should be entitled
to a reasonable extended period of time in the event Tenant has in good faith commenced and
continues to take all necessary action to cure the default but is unable to do so within thirty (30)
days, provided Tenant continues to pay the current Rent when due); or if Tenant abandons or
vacates the Premises; or if Tenant is adjudicated as bankrupt or makes any assignment for the
benefit of creditors; or if Tenant becomes insolvent.
b.
In the event of a default by Tenant not cured within the applicable period set for in
Section 15a, Landlord shall have the right, at its option, in addition to and not exclusive of any
other remedy Landlord may have by operation of law, without any further demand or notice, to reenter the Property and eject all persons therefrom, and either (i) declare this Lease at an end, in
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which event Tenant shall immediately remove the Communication Facility (and proceed as set
forth in Section 10) and pay Landlord a sum of money equal to the total of (A) the amount of the
unpaid rent accrued through the date of termination; (B) the amount by which the unpaid rent
reserved for the balance of the then current term exceeds the amount of such rental loss that the
Tenant proves could be reasonably avoided (net of the costs of such reletting); and (C) any other
amount necessary to compensate Landlord for all detriment proximately caused by Tenant's failure
to perform its obligations under the Lease, or (ii) without terminating this Lease, relet the Premises,
or any part thereof, for the account of Tenant upon such terms and conditions as Landlord may
deem advisable, and any monies received from such reletting shall be applied first to the expenses
of such reletting and collection, including reasonable attorneys' fees, any real estate commissions
paid, and thereafter toward payment of all sums due or to become due to Landlord hereunder, and
if a sufficient sum shall not be thus realized to pay such sums and other charges, Tenant shall pay
Landlord any deficiency monthly, for the balance of the then current term, notwithstanding that
Landlord may have received rental in excess of the rental stipulated in this Lease in previous or
subsequent months, and Landlord may bring an action therefor as such monthly deficiency shall
arise.
c.
No re-entry and taking of possession of the Premises by Landlord shall be construed
as an election on Landlord's part to terminate this Lease, regardless of the extent of renovations
and alterations made by Landlord, unless a written notice of such intention is given to Tenant by
Landlord. Notwithstanding any reletting without termination, Landlord may at any time
thereafter elect to terminate this Lease for such previous breach.
d.
If suit shall be brought by Landlord for recovery of possession of the Premises, for
the recovery of any rent or any other amount due under the provisions of this Lease, or because of
the breach of any other covenant, the Tenant shall pay to the Landlord all expenses incurred
therefor, including reasonable attorney fees.
e.
The following will be deemed a default by Landlord and a breach of this Lease:
(i) Landlord’s failure to provide access to the Premises as required by Section 9 of this Lease
within forty-eight (48) hours after written notice of such failure; (ii) Landlord’s failure to give
notice of an interference problem as required by Section 14 of this Lease within twenty-four (24)
hours after written notice of such failure; or (iii) Landlord's failure to perform any term, condition
or breach of any warranty or covenant under this Lease within thirty (30) days after written notice
from Tenant specifying the failure. Notices contemplated by this section may be given to the
Landlord by any means. No such failure, however, will be deemed to exist if Landlord has
commenced to cure the default within such period and provided such efforts are prosecuted to
completion with reasonable diligence. Landlord will provide the contact information of the other
tenants renting space on the Property to Tenant.
f.
In the event of a Landlord default, Tenant shall have the right to terminate this
Lease and/or to pursue any and all other rights available to it under law and equity.
16.

Cure of Defaults.
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a.
In the event of any default of this Lease by Tenant, the Landlord may at any time,
after written notice, cure the default for the account of and at the expense of the Tenant. If Landlord
is compelled to pay or elects to pay any sum of money or to do any act which will require the
payment of any sum of money or is compelled to incur any expense, including reasonable attorney
fees in instituting, prosecuting or defending any action to enforce the Landlord's rights under this
Agreement, the sums so paid by Landlord, with all interest, costs and damages shall be deemed to
be Additional Rent and shall be due from the Tenant to Landlord on the first day of the month
following the incurring of the respective expenses. The Tenant shall post a letter of credit or cash
bond within thirty (30) days of the execution of this Lease in a sufficient amount to cover the
expense for removal of Communication Facility in the event of abandonment or termination of
this Lease Agreement by default or otherwise, in an amount of Three Thousand Dollars ($3,000).
b.
In the event of any default of this Lease by Landlord, Tenant may at any time, after
notice, cure the default for the account of and at the expense of Landlord. If Tenant is compelled
to pay or elects to pay any sum of money or to do any act which will require the payment of any
sum of money or is compelled to incur any expense, including reasonable attorney fees in
instituting, prosecuting or defending any action to enforce Tenant’s rights under this Agreement,
the sums so paid by Tenant, with all interest, costs and damages may be deducted or offset by
Tenant against the Base Rent payable on the first day of the month or months following the
incurring of the respective expenses.
17.

Optional Termination.

In addition to the termination rights set forth in other provisions of this Agreement, this
Lease may be terminated upon written notice:
(a)
by Tenant pursuant to Section 4 of this Lease, if Tenant is unable to obtain or
maintain any license, permit or other governmental approval necessary for the construction and/or
operation of the intended Communication Facility or Tenants’ business prior to the
Commencement Date with no further liability except as specified in Section 2 of this Lease; or
(b)
by Tenant if, due to uncorrectable interference in technology which renders the
Property no longer usable or necessary in Tenant’s business, and upon presentation of documented
proof to the Landlord thereof so long as Tenant pays Landlord a termination fee equal to three (3)
months Base Rent at the then current rate.
(c)
by either party, if Tenant loses its license to provide cellular service for any reason,
including, but not limited to, non-renewal, expiration, or cancellation of its license so long as
Tenant pays Landlord a termination fee equal to three (3) months’ Base Rent, at the then-current
rate.
(d)
by Tenant upon written notice to Landlord for any reason or no reason, at any time
prior to commencement of construction by Tenant; or
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(e)
by Tenant upon sixty (60) days’ prior written notice to Landlord for any reason or
no reason, so long as Tenant pays Landlord a termination fee equal to twelve (12) months’ Base
Rent, at the then-current rate.
Upon termination of this Lease for any reason, Tenant shall remove its equipment, personal
property, Communication Facility, and leasehold improvements from the Property within one
hundred twenty (120) days following the date of termination, and shall repair any damage to the
Property caused by such equipment, normal wear and tear and casualty beyond Tenant’s control
excepted; all at Tenant's sole cost and expense. Any such property or facilities which are not
removed by the end of Lease term shall become the property of Landlord.
18.
Liquidated Damages; Termination. Notice of termination pursuant to Section
17 shall be given in writing in compliance with Section 26 hereof. All rentals paid for the Lease
of the Property prior to said termination date shall be retained by Landlord. Upon such
termination, this Lease shall become null and void and the parties shall have no further obligations
to each other, except for termination by Tenant pursuant to Sections 17b, 17c, and 17e in which
case the additional rental payments to the Landlord shall continue as liquidated damages as
specified therein.
19.
Condemnation. In the event the Property are taken by eminent domain, this Lease
shall terminate as of the date title to the Property vests in the condemning authority. In event a
portion of the Property is taken by eminent domain, such that Tenant’s Communication Facility
may no longer be supported and operated, Tenant shall have the right to terminate this Lease as of
said date of title transfer, by giving thirty (30) days written notice to the Landlord. In the event of
any taking under the power of eminent domain, Tenant shall not be entitled to any portion of the
reward paid for the taking (except as set forth below) and the Landlord shall receive full amount
of such award. Tenant shall hereby expressly waive any right or claim to any portion thereof
based on the fee of the Property. Tenant shall have the right to claim and recover from the
condemning authority, but not from Landlord, such compensation as may be separately awarded
or recoverable by Tenant on account of the diminution in value of Tenant’s leasehold estate or any
and all damage to Tenant's business and any costs or expenses incurred by Tenant in
moving/removing its equipment, personal property, Communication Facility, and leasehold
improvements. Tenant will be entitled to reimbursement for any prepaid Rent on a pro-rata basis.
20.

Indemnity and Insurance.

a.
Disclaimer of Liability. Landlord shall not at any time be liable for injury or
damage occurring to any person or property arising out of Tenant's construction, maintenance,
repair, use, operation, condition or dismantling of the Premises or Tenant's Communication
Facility, unless caused by the negligent and intentional acts or omissions of Landlord or its agents
or employees.
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b.
Tenant’s Indemnification. Unless caused by the negligent or intentional acts or
omissions of Landlord or its agents or employees, Tenant shall, at its sole cost and expense,
indemnify and hold harmless Landlord and all associated, affiliated, allied and subsidiary entities
of Landlord, now existing or hereinafter created, and their respective officers, boards,
commissions, employees, agents, attorneys, and contractors (hereinafter referred to as
“Indemnitees”), from and against:
i.
Any and all liability, obligation, damages, penalties, claims, liens, costs,
charges, losses and expenses (including, without limitation, reasonable fees and expenses
of attorneys, expert witnesses and consultants), which may be imposed upon, incurred by
or be asserted against the Indemnitees by reason of any act or omission of Tenant, its
personnel, employees, agents, contractors or subcontractors, resulting in personal injury,
bodily injury, sickness, disease or death to any person or damage to, loss of or destruction
of tangible or intangible property, libel, slander, invasion of privacy and unauthorized use
of any trademark, trade name, copyright, patent, service mark or any other right of any
person, firm or corporation, which may arise directly from the construction, installation,
operation, maintenance, use, repair or removal of the Premises or Tenant’s Communication
Facility or the Tenant's failure to comply with any federal, state or local statute, ordinance
or regulation.
ii.
Any and all liabilities, obligations, damages, penalties, claims, liens, costs,
charges, losses and expenses (including, without limitation, reasonable fees and expenses
of attorneys, expert witnesses and other consultants), which are imposed upon, incurred by
or asserted against the Indemnitees by reason of any claim or lien arising out of work, labor,
materials or supplies provided or supplied to Tenant, its contractors or subcontractors, for
the installation, construction, operation, maintenance or use of the Property or Tenant’s
Communication Facility, and, upon the written request of Landlord, Tenant shall cause
such claim or lien covering Landlord's property to be discharged or bonded within thirty
(30) days following such request.
iii.
Any and all liability, obligation, damages, penalties, claims, liens, costs,
charges, losses and expenses (including, without limitation, reasonable fees and expenses
of attorneys, expert witnesses and consultants), which may be imposed upon, incurred by
or be asserted against the Indemnitees by reason of any financing or securities offering by
Tenant or its affiliates for violations of the common law or any laws, statutes, or regulations
of the State of Illinois or United States, including those of the Federal Securities and
Exchange Commission, whether by Tenant or otherwise.
iv.
Tenant's obligation to indemnify Indemnitees under this Lease shall extend
to claims, losses, and other matters covered hereunder that are contributed to by the
negligence of one or more Indemnitees, but only to the extent attributable to Tenant.
c.
Assumption of Risk. Tenant undertakes and assumes for its officers, agents,
affiliates, contractors and subcontractors and employees (collectively “Tenant” for the purpose of
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this subsection c.), all risk of inherent dangerous conditions, if any, on or about the Premises, and,
if caused by the negligent and intentional acts or omissions of Tenant or its employees or agents,
Tenant hereby agrees to indemnify and hold harmless the Indemnities against and from any claim
asserted or liability imposed upon the Indemnities for personal injury or property damage to any
person (other than from Indemnitee’s gross negligence or willful misconduct) arising out of the
Tenant's installation, operation, maintenance, condition or use of the Premises or Tenant’s
Communication Facility or Tenant's failure to comply with any federal, state or local statute,
ordinance or regulation.
d.
Defense of Indemnities. In the event any action or proceeding shall be brought
against the Indemnities by reason of any matter for which the Indemnities are indemnified
hereunder, Tenant shall, upon notice from any of the Indemnities, at Tenant's sole cost and
expense, resist and defend the same with legal counsel selected by Tenant; provided however, that
Tenant shall not admit liability in any such matter on behalf of the Indemnities without the written
consent of Landlord and provided further that Indemnities shall not admit liability for, nor enter
into any compromise or settlement of, any claim for which they are indemnified hereunder, without
the prior written consent of Tenant.
e.
Notice, Cooperation and Expenses. Landlord shall give Tenant prompt notice of
the making of any claim or the commencement of any action, suit or other proceeding covered by
the provisions of this paragraph. Nothing herein shall be deemed to prevent Landlord from
cooperating with Tenant and participating in the defense of any litigation by Landlord's own
counsel. Tenant shall pay all expenses incurred by Landlord in response to any such actions, suits
or proceedings. These expenses shall include all out-of-pocket expenses such as attorney fees
and shall also include the reasonable value of any services rendered by the Landlord's attorney,
and the actual expenses of Landlord's agents, employees or expert witnesses, and disbursements
and liabilities assumed by Landlord in connection with such suits, actions or proceedings but shall
not include attorneys’ fees for services that are unnecessarily duplicative of services provided
Landlord by Tenant.
If Tenant requests Landlord to assist it in such defense then Tenant shall pay all expenses incurred
by Landlord in response thereto, including defending itself with regard to any such actions, suits
or proceedings. These expenses shall include all out-of-pocket expenses such as attorney fees and
shall also include the costs of any services rendered by the Landlord’s attorney, and the actual
expenses of Landlord’s agents, employees or expert witnesses, and disbursements and liabilities
assumed by Landlord in connection with such suits, actions or proceedings.
f.
Landlord’s Indemnification. Unless caused by the negligent or intentional acts
or omissions of Tenant or its agents or employees, Landlord shall at its sole cost and expense,
indemnify, defend and hold harmless Tenant and all of its shareholders, directors, officers, agents,
employees and affiliates (the “Tenant Indemnities”) from and against any and all claims, demands,
costs, expenses or liabilities (including, but not limited to, reasonable attorney fees and expenses
of attorneys, expert witnesses and consultants) incurred by Tenant or relating to or arising out of
Landlord’s ownership of the Property, Landlord’s breach of this Lease or the negligent and
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intentional acts or omissions of Landlord, its employees and agents. Landlord shall be obligated
to indemnify and defend the Tenant Indemnities to the same extent as set forth in subsections d.
and e. above, with respect to Tenant.
g.
Insurance. During the term of the Lease, Tenant shall (unless optional as set forth
below) maintain, or cause to be maintained, in full force and effect and at its sole cost and expense,
the following types and limits of insurance:
i.
During the Term, Tenant will carry, at its own cost and expense, the
following insurance: (i) workers’ compensation insurance as required by law; and (ii)
commercial general liability (CGL) insurance with respect to its activities on the Property,
such insurance to afford protection of up to Three Million Dollars ($3,000,000) per
occurrence and Six Million Dollars ($6,000,000) general aggregate, based on Insurance
Services Office (ISO) Form CG 00 01 or a substitute form providing substantially
equivalent coverage. Tenant’s CGL insurance shall contain a provision including
Landlord as an additional insured. Such additional insured coverage:
(i) shall be limited to bodily injury, property damage or personal and
advertising injury caused, in whole or in part, by Tenant, its employees, agents or
independent contractors;
(ii) shall not extend to claims for punitive or exemplary damages arising out
of the acts or omissions of Landlord, its employees, agents or independent
contractors or where such coverage is prohibited by law or to claims arising out of
the gross negligence of Landlord, its employees, agents or independent contractors;
and
(iii) shall not exceed Tenant’s indemnification obligation under this
Agreement, if any.
ii.
At the start of and during the period of any construction an installation
floater or equivalent property coverage covering cables, materials, machinery and supplies
of any nature whatsoever which are to be used in or incidental to the installation of the
Communication Facility. Upon completion of the installation of the Communication
Facility, Tenant shall substitute for the foregoing insurance policies of fire, extended
coverage and vandalism and malicious mischief insurance on the Communication Facility.
The amount of insurance at all times shall be representative of the insurable values installed
or constructed.
iii.
All policies other than those for Worker’s Compensation shall be written on
an occurrence and not on a claims made basis.
iv.
The coverage amounts set forth above may be met by a combination of
underlying and umbrella policies so long as in combination the limits equal or exceed those
stated.
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v.
Notwithstanding the foregoing, Tenant shall have the right to self-insure the
coverages required in this subsection 10(g). In the event Tenant elects to self-insure its
obligation to include Landlord as an additional insured, the following provisions shall
apply (in addition to those set forth in this subsection 10(g)):
(i) Landlord shall promptly and no later than sixty (60) days after notice
thereof provide Tenant with written notice of any claim, demand, lawsuit, or the
like for which it seeks coverage pursuant to this Section and provide Tenant with
copies of any demands, notices, summonses, or legal papers received in connection
with such claim, demand, lawsuit, or the like;
(ii) Landlord shall not settle any such claim, demand, lawsuit, or the like
without the prior written consent of Tenant; and
(iii) Landlord shall fully cooperate with Tenant in the defense of the claim,
demand, lawsuit, or the like.
h.
Named Insureds. All required policies, except for business interruption and
worker's compensation policies, shall specifically include Landlord, including generally all
associated, affiliated, allied and subsidiary entities of Landlord, now existing or hereafter created,
and their respective officers, boards, commissions, employees, agents, as their respective interests
may appear as additional insureds (herein referred to as the “Additional Insureds”). Landlord’s
additional insured status shall (i) be limited to bodily injury, property damage or personal and
advertising injury caused, in whole or in part, by Tenant, its employees, agents or independent
contractors; (ii) not extend to claims for punitive or exemplary damages arising out of the acts or
omissions of Landlord, its employees, agents or independent contractors or where such coverage
is prohibited by law or to claims arising out of the gross negligence of Landlord, its employees,
agents or independent contractors; and, (iii) not exceed Tenant’s indemnification obligation under
this Agreement, if any. Each policy which is to include Additional Insureds hereunder, shall
contain cross-liability wording, substantially as follows:
“In the event of a claim being made hereunder by one insured for which
another is or may be liable, then this policy shall cover such insured against
whom a claim is or may be made in the same manner as if separate policies
had been issued to each insured hereunder.”
i.
Evidence of Insurance. Certificates of insurance for each insurance policy
required to be obtained by Tenant in compliance with this paragraph, along with written evidence
of payment of required premiums shall be filed and maintained with Landlord annually during the
term of the Lease. Tenant shall immediately advise Landlord of any claim or litigation that may
result in liability to Landlord.
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j.
Cancellation of Policies of Insurance. Tenant shall provide at least 30 days
advanced written notice to Landlord of any cancellation of any required coverage that is not
replaced.
k.
Insurance Companies. All required insurance shall be affected under valid and
enforceable policies, insured by insurers eligible to do business by the State of Illinois or surplus
line carriers on the State of Illinois Insurance Commissioner's approved list of companies qualified
to do business in the State of Illinois. All insurance carriers and surplus line carriers shall be rated
A- or better by A.M. Best Company.
l.
Deductibles. Tenant agrees to indemnify and save harmless Landlord, the
Indemnities and Additional Insureds from and against the payment of any deductible and from the
payment of any premium on any insurance policy required to be furnished by this Lease.
m.
Contractors. Tenant shall endeavor to require that each and every one of its
contractors and their subcontractors who perform work on the Property to carry, in full force and
effect, workers' compensation, commercial general liability and automobile liability insurance
coverages of the type which Tenant is required to obtain under the terms of this paragraph with
appropriate limits of insurance.
n.
Review of Limits. At Landlord’s option, no more than twice during each term of
this Lease, the parties shall mutually and in good faith review the insurance coverages to be carried
by Tenant. If Landlord determines that higher limits of coverage are necessary to protect the
interests of Landlord or the Additional Insureds, Tenant shall be so notified, and the parties shall
mutually agree upon the additional limits of insurance to be provided at the Tenant’s sole cost and
expense. If the parties are unable to reach an agreement on the modification of the limits of the
insurance, the parties shall mutually agree upon a person in the insurance industry within thirty
(30) days from the written request of either party to determine what are the standard limits for
insurance of the type specified in substantially similar circumstances.
21.
Hazardous Substance Indemnification.
a.
Landlord represents that it has no knowledge of the existence of any hazardous
substance on, in, or under the Property. Landlord agrees to hold the Tenant harmless from and
indemnify and defend the Tenant Indemnitees against any release of hazardous substances and any
damage, loss, liability or expense caused by Landlord or existing prior to the Execution Date of
this Lease, including but not limited to reasonable attorney’s fees, incurred as a result thereof,
except to the extent caused by the negligent or intentional acts or omissions of Tenant or its
employees or agents.
b.
Tenant represents that its use of the Property herein will not generate any hazardous
substance, and it will not store or dispose on the Property nor transport to or over the Property any
hazardous substance. Tenant further agrees to hold Landlord harmless from and indemnify
Landlord against any release of any such hazardous substance caused by Tenant or its employees
or agents and any damage, loss, or expense or liability resulting from such release including all
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attorneys' fees, costs and penalties incurred as a result thereof, except to the extent caused by the
negligent or intentional acts or omissions of Landlord or its employees or agents.
c.
Landlord and Tenant agree that each will be responsible for compliance with any
and all applicable governmental laws, rules, statutes, regulations, codes, ordinances, or principles
of common law regulating or imposing standards of liability or standards of conduct with regard
to protection of the environment or worker health and safety, as may now or at any time hereafter
be in effect, to the extent such apply to that party’s activity conducted in or on the Property
d.
Hazardous substance" shall be interpreted broadly to mean any substance or
material defined or designated as hazardous or toxic waste, hazardous or toxic material, hazardous
or toxic or radioactive substance, or other similar term by any federal, state or local environmental
law, regulation or rule presently in effect or promulgated in the future, as such laws, regulations
or rules may be amended from time to time; and it shall be interpreted to include, but not be limited
to, any substance which after release into the environment will or may reasonably be anticipated
to cause sickness, death or disease.
22.
Holding Over. Any holding over after the expiration of the term hereof, with the
consent of the Landlord, shall be construed to be a tenancy from month to month at one and onehalf (1.5) times the Base Rent herein specified (prorated on a monthly basis) and shall otherwise
be for the term and on the conditions herein specified, so far as applicable. For the avoidance of
doubt, the foregoing holdover does not apply to the one hundred twenty (120) day period following
the expiration or termination of the Lease in which Tenant shall remove its Communication
Facility from the Property as set forth in Section 10.
23.
Subordination to Mortgage. Any mortgage now or subsequently placed upon
any property of which the Premises are a part shall be deemed to be prior in time and senior to the
rights of the Tenant under this Lease. Tenant shall subordinate all of its interest in the leasehold
estate created by this Lease to the lien of any such mortgage. Tenant shall, at Landlord's request,
execute any additional documents necessary to indicate this subordination, provided that such
documents contain reasonable non-disturbance provisions.
24.
Acceptance of Premises. Landlord represents that the Property is in compliance
with all applicable federal, state and local building, environmental and other applicable statutes,
laws, regulations, codes and orders, and shall continue to be in compliance throughout the Initial
Term and all Extended Terms. By taking possession of the Premises, Tenant accepts the Premises
in the condition existing as of the Commencement Date, subject to Landlord’s duty to maintain as
provided herein. Except as set forth in this Agreement, Landlord makes no representation or
warranty with respect to the condition of the Property or the Premises and Landlord shall not be
liable for any latent or patent defect in the Property.
25.
Estoppel Certificate. Tenant shall, at any time and from time to time upon not
less than thirty (30) days prior request by Landlord, deliver to Landlord a statement in writing
certifying that (a) the Lease is unmodified and in full force (or if there have been modifications,
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that the Lease is in full force as modified and identify the modifications); (b) the dates to which
rent and other charges have been paid; (c) so far as the person making the certificate knows,
Landlord is not in default under any provisions of the Lease (or if a default exists, specifying the
nature of the default); and (d) such other matters as Landlord may reasonably request.
26.
Notices. All notices, requests, demands, and other communications hereunder
shall be in writing and shall be deemed given if personally delivered or mailed, certified mail,
return receipt requested, or by a nationally recognized overnight courier, postage prepaid, to the
following addresses:
If to Landlord, to:
Mr. William McGrath
City Administrator
100 N. Island Ave.
Batavia, IL 60510
Mr. Gary Holm, P.E.
Director of Public Works
200 N. Raddant Rd.
Batavia, IL 60510
With a copy to:
Kevin Drendel, City Attorney
Drendel & Jansons Law Group
111 Flinn Street
Batavia, IL 60510
If to Tenant, to:
New Cingular Wireless PCS, LLC.
Attn: Network Real Estate Administration
Re: Cell Site No. IL0783; Cell Site Name: Batavia (IL)
Fixed Asset No: 12565574
575 Morosgo Drive NE
Suite 13-F West Tower
Atlanta, GA 30324
With a copy to:
New Cingular Wireless PCS, LLC.
Attn: Legal Department
Re: Cell Site No. IL0783; Cell Site Name: Batavia (IL)
Fixed Asset No: 12565574
208 S. Akard Street
Dallas, TX 75202-4206
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27.

Assignment.

a.
Tenant will have the right to assign, sell or transfer its interest under this Lease
without Landlord’s consent, to Tenant’s Affiliate or to any entity which acquires Tenant assets in
the market as defined by the Federal Communications Commission in which the Property is
located by reason of a merger, acquisition, or other business reorganization. Upon notification to
Landlord of such assignment, transfer or sale, Tenant will be relieved of all future performance,
liabilities and obligations under this Lease. Tenant may not otherwise assign this Lease or sublet
the Premises without the prior written consent of Landlord, such consent not to be unreasonably
withheld, conditioned or delayed.
b.
Nothing in this Lease shall preclude Landlord from leasing other space for
communications equipment to any person or entity which may be in competition with Tenant, or
any other party.
28.
Successors and Assigns. This Lease shall be binding upon and inure to the benefit
of the parties, their respective successors, personal representatives and assigns.
29.
Non-Waiver. Failure of Landlord or Tenant to insist on strict performance of any
of the conditions, covenants, terms or provisions of this Agreement or to exercise any of its rights
hereunder shall not waive such rights, but Landlord and Tenant shall have the rights to enforce
such rights at any time and take such action as might be lawful or authorized hereunder, either in
law or equity. The receipt of any sum paid by Tenant to Landlord after a breach of this Agreement
shall not be deemed a waiver of such breach unless expressly set forth in writing.
30.

Taxes.

a.
Tenant shall pay all real and personal property taxes (or payments in lieu of taxes)
and assessments for the Communication Facility, if any, which become due and payable during
the term of this Lease as a result of the improvements on the Leased Premises, or Tenant's leasehold
interest in the Property. All such payments shall be made, and evidence of all such payments
shall be provided Landlord, at least ten (10) days prior to the delinquency date of the payment.
Tenant shall pay all taxes on its personal property on the Property.
b.
Tenant shall indemnify Landlord from any and all liability, obligation, damages,
penalties, claims, liens, costs, charges, losses and expenses (including, without limitation,
reasonable fees and expenses of attorneys, expert witnesses and consultants), which may be
imposed upon, incurred by or be asserted against Tenant in relation to the taxes owed or assessed
on the Premises.
c.
If the methods of taxation in effect at the Commencement Date of the Lease are
altered so that in lieu of or as a substitute for any portion of the property taxes and special
assessments now imposed on property there is imposed a tax upon or against the rentals payable
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by Tenant to Landlord, Tenant shall pay those amounts in the same manner as provided for the
payment of real and personal property taxes.
d.
For any tax amount for which Tenant is responsible under this Lease, Tenant shall
have the right to contest, in good faith, the validity or the amount thereof using such administrative,
appellate or other proceedings as may be appropriate in the jurisdiction, and may defer payment
of such obligations, pay same under protest, or take such other steps as Tenant may deem
appropriate and as permitted by applicable laws. This right shall include the ability to institute any
legal, regulatory or informal action with respect to the valuation of the Property. The expense of
any such proceedings shall be borne by Tenant and any refunds or rebates secured as a result of
Tenant’s action shall belong to Tenant, to the extent the amounts were originally paid by Tenant.
31.

Cooperation.

a.
Landlord agrees to cooperate with Tenant in any efforts by Tenant to secure any
Governmental Approvals necessary to use the Leased Premises as contemplated in this Lease, and
to join in any application or other document reasonably requested by Tenant within ten (10) days
of Tenant's written request.
b.
Each party shall provide to the other party a telephone number which will be
answered by a representative of such party twenty-four (24) hours a day for use only in the event
of an emergency. Each party agrees to notify the other party if there is a change in the emergency
telephone number. Tenant’s emergency contact number is (800) 638-2822.
32.
Entire Understanding/No Oral Modification. All prior understandings and
agreements between the parties are merged into this Lease, and this Lease may not be modified
orally or in any manner other than by an agreement in writing signed by both parties.
33.

Miscellaneous Documentation.

a.
Landlord agrees to furnish Tenant with certified copy of Landlord's resolutions
authorizing execution of this Lease.
b.
Tenant hereby affirms that it is not delinquent in the payment of taxes that are owed
to the Illinois Department of Revenue as required by Section 11-42.1-1 of the Illinois Municipal
Code.
34.
Lease Memorandum. Simultaneous with the execution of this Lease, the parties
have executed, or will execute, a Memorandum of Lease substantially in the form of Exhibit F
attached hereto. Tenant may record the Memorandum of Lease. If Tenant's survey requires a
correction to the legal description rider attached to the Memorandum of Lease, the parties shall
execute an Addendum to Lease Agreement.
35.

Miscellaneous.
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a.
Landlord and Tenant represent that each, respectively, has full right, power, and
authority to execute this Lease.
b.
This Lease constitutes the entire agreement and understanding of the parties and
supersedes all offers, negotiations, and other agreements of any kind. There are no
representations or understandings of any kind not set forth herein. Any modification of or
amendment to this Lease must be in writing and executed by both parties.
c.

This Lease shall be construed in accordance with the laws of the State of Illinois.

d.
If any term of this Lease is found to be void or invalid, such invalidity shall not
affect the remaining terms of this Lease, which shall continue in full force and effect.
e.
Except for the indemnity obligations set forth in this Lease, and otherwise
notwithstanding anything to the contrary in this Lease, Tenant and Landlord each waives any
claims that each may have against the other with respect to consequential, incidental or special
damages, however caused, based on any theory of liability.
f.
All terms herein are subject to the Local Governmental and Governmental
Employee’s Tort Immunity Act, 745 ILCS 10-1-101 et. seq.
g.
Each party, to the extent permitted by law, knowingly, voluntarily and intentionally
waives its right to a trial by jury in any action or proceeding under any theory of liability arising
out of or in any way connected with this Lease or the transactions it contemplates.
36.
Waiver of Landlord’s Liens. Landlord waives any and all lien rights it may have,
statutory or otherwise, concerning the Communication Facility or any portion thereof. The
Communication Facility shall be deemed personal property for purposes of this Lease, regardless of
whether any portion is deemed real or personal property under applicable law; Landlord consents to
Tenant’s right to remove all or any portion of the Communication Facility from time to time in
Tenant's sole discretion and without Landlord's consent upon proper advanced notice as provided
herein.
37.
Rental Stream Offer. If at any time after the date of this Lease, Landlord receives
a bona fide written offer from a third party seeking an assignment or transfer of the Rent payments
associated with this Lease (“Rental Stream Offer”), and prior to accepting any rental stream offer,
Landlord shall furnish Tenant with a copy of the Rental Stream Offer. Tenant shall have the right
within twenty (20) days after it receives such copy to match the Rental Stream Offer and agree in
writing to match the terms of the Rental Stream Offer. Such writing shall be in the form of a
contract substantially similar to the Rental Stream Offer. If Tenant chooses not to exercise this
right or fails to provide written notice to Landlord within the twenty (20) day period, Landlord
may assign the right to receive Rent payments pursuant to the Rental Stream Offer, subject to the
terms of this Lease. If Landlord attempts to assign or transfer Rent payments without complying
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with this Section, the assignment or transfer shall be void. Tenant shall not be responsible for any
failure to make payments under this Lease and reserves the right to hold payments due under this
Lease until Landlord complies with this Section.

[Signature Pages To Follow]

This Lease was executed as of the dates set forth below.
LANDLORD:
CITY OF BATAVIA
By:
Its Mayor
Date:

By:
Its Clerk
Date:

STATE OF ILLINOIS
COUNTY OF KANE

)
)
)

I, the undersigned, a notary public in and for the State and County aforesaid, do hereby
certify that _____________________(name), the ____________________ (title) and
_____________________(name), the ____________________ (title), each known to me to be the
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same person whose name is subscribed to the foregoing Lease Agreement, appeared before me
this day in person and acknowledged that (he) (she) signed the said Lease as (his) (her) free and
voluntary act for the uses and purposes therein stated.
Given under my hand and seal this ____ day of ___________________, 2014.

______________________________
Notary Public
My commission expires ___________

TENANT:
NEW CINGULAR WIRELESS PCS, LLC,
a Delaware limited liability company
By: AT&T Mobility Corporation
Its: Manager

By:
Name:
Its:
Date:

STATE OF ILLINOIS
COUNTY OF COOK

)
)
)

I, the undersigned, a notary public in and for the State and County aforesaid, do hereby
certify
that
_______________________________________,
the
______________________________________________ of AT&T Mobility Corporation,
Manager of New Cingular Wireless PCS, LLC, a Delaware limited liability company, known to
me to be the same person whose name is subscribed to the foregoing Lease Agreement, appeared
before me this day in person and acknowledged that, pursuant to his/her authority, he/she signed
the said Lease as his/her free and voluntary act on behalf of the named Tenant, for the uses and

purposes therein stated.
Given under my hand and seal this ____ day of ___________________, 2014.

___________________________
Notary Public
My commission expires ___________

EXHIBIT A
Legal Description of the Property
The Property is legally described as follows:

Address: 200 N. Raddant Road, Batavia, Illinois
P.I.N.: 12-23-201-012

EXHIBIT B
Site Plan
Attached hereto and incorporated herein

EXHIBIT C
Equipment and/or Communication Facility
Attached hereto and incorporated herein

EXHIBIT D
Access Easement
Attached hereto and incorporated herein
[Insert Survey]

EXHIBIT E
Access Letter
Attached hereto and incorporated herein

[Landlord Letterhead]

DATE

Building Staff / Security Staff
Landlord, Lessee, Licensee
Street Address
City, State, Zip
Re:

Authorized Access granted to AT&T

Dear Building and Security Staff,
Please be advised that we have signed a lease with AT&T permitting AT&T to
install, operate and maintain telecommunications equipment at the property. The
terms of the lease grant AT&T and its representatives, employees, agents and
subcontractors (“representatives”) 24 hour per day, 7 day per week access to the
leased area.
To avoid impact on telephone service during the day, AT&T representatives may be
seeking access to the property outside of normal business hours. AT&T
representatives have been instructed to keep noise levels at a minimum during their
visit.
Please grant the bearer of a copy of this letter access to the property and to leased
area. Thank you for your assistance.

_______________________
Landlord Signature

EXHIBIT F
FORM OF MEMORANDUM OF LEASE

Prepared by and return to:
AT& T Mobility
c/o MasTec Network Solutions
1351 E. Irving Park Road
Itasca, IL 60143
Attn.: Lisa T. DiMartino
Re:

Cell Site #IL0783; Cell Site Name: Batavia
Fixed Asset Number: 12565574
State: Illinois
County: Kane

This Memorandum of Lease is entered into on this ____ day of ______________, 2014, by and between
City of Batavia, an Illinois municipality, having a mailing address of 100 N Island Ave., Batavia, IL 605101931 (“Landlord”) and New Cingular Wireless PCS, LLC, a Delaware limited liability company, having
a mailing address of 575 Morosgo Drive NE, Suite 13-F West Tower, Atlanta, GA 30324 (“Tenant”).
1. Landlord and Tenant entered into a certain Ground Space Lease Agreement (“Agreement”) on
the _____ day of ________________, 2014, for the purpose of installing, operating and
maintaining a communications facility and other improvements. All of the foregoing is set
forth in the Agreement.
2. The initial lease term will be five (5) years commencing on the Execution Date of the
Agreement, with four (4) successive five (5) year options to renew.
3. The portion of the land being leased to Tenant and associated easements are described in
Exhibit 1 annexed hereto.
This Memorandum of Lease is not intended to amend or modify, and shall not be deemed or
construed as amending or modifying, any of the terms, conditions or provisions of the Agreement, all of
which are hereby ratified and affirmed. In the event of a conflict between the provisions of this
Memorandum of Lease and the provisions of the Agreement, the provisions of the Agreement shall control.
The Agreement shall be binding upon and inure to the benefit of the parties and their respective heirs,
successors, and assigns, subject to the provisions of the Agreement.

IN WITNESS WHEREOF, the parties have executed this Memorandum of Lease as of the

day and year first above written.
"LANDLORD"
City of Batavia,
an Illinois municipality
By:
Print Name:
Its:
Mayor
Date:

"TENANT"
New Cingular Wireless PCS, LLC,
a Delaware limited liability company
By: AT&T Mobility Corporation
Its: Manager
By:
Print Name:
Its:
Date:

[ACKNOWLEDGMENTS APPEAR ON THE NEXT PAGE]

TENANT ACKNOWLEDGMENT

STATE OF ILLINOIS
COUNTY OF COOK

)
) ss:
)

On the _____ day of ___________________, 2014, before me personally appeared
___________________________________________, and acknowledged under oath that he/she is the
________________________________________________ of AT&T Mobility Corporation, the Manager
of New Cingular Wireless PCS, LLC, a Delaware limited liability company, the Tenant named in the
attached instrument, and as such was authorized to execute this instrument on behalf of the Tenant.

Notary Public:
My Commission Expires:

LANDLORD ACKNOWLEDGMENT

STATE OF ILLINOIS
COUNTY OF KANE

)
) ss:
)

On the _____ day of ___________________, 2014, before me personally appeared
___________________________ and __________________________ who acknowledged under oath that
they are the Mayor and Clerk, respectively, of City of Batavia, the Landlord named in the attached
instrument, and as such was authorized to execute this instrument on behalf of the Landlord.

Notary Public:
My Commission Expires:

EXHIBIT 1
DESCRIPTION OF PROPERTY AND PREMISES
Page 1 of 3
to the Memorandum of Lease dated ________________, 2014, by and between City of Batavia, an
Illinois Municipality, as Landlord, and New Cingular Wireless PCS, LLC, a Delaware limited liability
company, as Tenant.
The Property is legally described as follows:

Address: 200 N. Raddant Road, Batavia, IL
P.I.N.: 12-23-201-012

The Premises is legally described as follows:

CITY OF BATAVIA, ILLINOIS
ORDINANCE 19-48
REVISING TITLE 3 CHAPTER 3 SECTIONS 3-3-15, 3-3-16, 3-3-18 AND 3-3-27 OF
THE BATAVIA MUNICIPAL CODE CREATING A PARK DISTRICT LIQUOR LICENSE
ADOPTED BY THE
MAYOR AND CITY COUNCIL
15TH DAY OF JULY 2019

Published in pamphlet form
by authority of the Mayor
and City Council of the City of Batavia,
Kane & DuPage Counties, Illinois,
This ____ day of ______________, 2019

Prepared by:
City of Batavia
100 N. Island Ave.
Batavia, IL 60510
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CITY OF BATAVIA, ILLINOIS
ORDINANCE 19-48
REVISING TITLE 3 CHAPTER 3 SECTIONS 3-3-15, 3-3-16, 3-3-18 AND 3-3-27 OF
THE BATAVIA MUNICIPAL CODE CREATING A PARK DISTRICT LIQUOR LICENSE
NOW THEREFORE, BE IT HEREBY ORDAINED by the Mayor and City Council of the City
of Batavia, Kane and DuPage Counties, Illinois, as follows:
SECTION 1. Title 3, Chapter 3, Section 3-3-15(C)(10) of the Batavia Municipal Code is hereby
amended by adding subsection (d) as follows:
3-3-15: CLASSIFICATIONS:
Local liquor licenses for the retail sale of alcoholic liquor shall be divided into the following
classes and subclasses:
….
C. Class C - Carry In Licenses: Class C licenses are considered retail liquor licenses and
authorize the carry in of beer, wine or other low ABV beverages (not exceeding 20 percent
alcohol content by volume) only to an establishment open to the public for consumption
on the premises subject to the following limitations:
….
10. The classes of carry in liquor licenses and additional limitations for each class are as
follows:
….
d. Class K – Park District Licenses: Class K licenses allow the carry in of alcoholic
liquor as part of the Class K license without having to obtain a separate, Class C
license, providing that carry in is limited to private parties.
K. Class K. Park District Licenses: Class K Licenses authorize an entity organized under the
laws of the State of Illinois as a public park district to sell or allow the sale of alcoholic
liquor at retail for consumption on the premises only of property owned by the park district
subject to the following terms and conditions:
1. The sale and consumption of alcoholic liquor shall be allowed only within the building
designated in the liquor license, which shall be a structure with four (4) walls, a ceiling
and a bathroom;
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CITY OF BATAVIA, ILLINOIS ORDINANCE 19-48
2. Every park district property on which buildings are present shall be eligible for a liquor
license, except for the Quarry Park, provided that each separate property shall require
its own liquor license;
3. Any third-party liquor retailer or other non-profit organization that sells alcoholic
liquor for consumption on the premises must have its own Batavia liquor license;
4. Liquor may only be sold and consumed on the premises during the hours that the
premises is open to the public or, in the case of private parties scheduled on the
premises, when an employee or agent of the particular park district who is BASSETtrained is responsible for supervision of the premises, but in no event shall alcoholic
liquor be sold or consumed on the premises outside the hours allowed per Section 3-320 of this Chapter.
5. One application may be filed for multiple Class K – Park District licenses providing
that the application designates each separate premise for each license and includes a
drawing of each premise showing the areas on the premises on which alcoholic liquor
will be sold and consumed, and provides all other required information relevant to each
license in the application.
6. All of the general requirements of Title 3, Chapter 3 of the Batavia Municipal Code
pertaining to liquor shall apply to the Class K Park District Licenses except as
specifically modified by this Section 3-3-15.K.
SECTION 2. Title 3, Chapter 3, Section 3-3-16(A) of the Batavia Municipal Code is hereby
amended by adding class K Park District licenses as follows:
3-3-16: OVERLAY LICENSE CLASSIFICATIONS:
The following licenses may be obtained by the holder of a valid primary license:
A. Outdoor Adjunct Licenses: The holder of a valid class D (restaurant), E-3
(bowling/amusement center) or K (park district) license issued under this chapter may
apply to the city council for an outdoor adjunct liquor license to allow the serving of
alcoholic liquor outside of the licensed premises on private or public property immediately
adjacent to the premises for which the class D, E-3 or K license has been issued upon the
following conditions and restrictions:
All of the other provisions of the Section 3-3-16(A) regarding overlay Outdoor Adjunct
Licenses shall remain the same and shall apply equally to class K (park district) license.
SECTION 3. Title 3, Chapter 3, Section 3-3-18(A) of the Batavia Municipal Code is hereby
amended by adding a fee for class K Park District licenses in the amount of $________.
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CITY OF BATAVIA, ILLINOIS ORDINANCE 19-48
SECTION 4: Title 3, Chapter 3, Section 3-3-27.A of the Batavia Municipal Code is hereby
amended as follows:
3-3-27: BUILDINGS AND PREMISES:
A. Location Restrictions: Except for class C, D, E-1, E-2 and K licenses, no license shall be
issued for the sale at retail of any alcoholic liquor within one hundred feet (100') of any
church, school (other than an institution of higher learning), hospital, home for aged or
indigent persons or for veterans, their spouses or children or any military or naval station;
provided, that class D or E licensees within such proximity shall serve alcoholic liquor only
from a service bar and shall not display any signage visible from the public street describing
or advertising alcoholic liquor; nor shall a renewal license be issued for the sale at retail of
alcoholic liquor on premises within one hundred feet (100') of any church or school where
such church or school has been established within such one hundred feet (100') since the
issuance of the original license, except as provided herein, and excepting any premises for
which the original liquor license was granted before April 1, 2013. In the case of a church,
the distance of one hundred feet (100') shall be measured to the nearest part of any building
used for worship services or education programs and not to property boundaries. Nothing
in this section shall prohibit the issuance of a license to a church or private school to sell at
retail alcoholic liquor if any such sales are limited to periods when groups are assembled
on the premises solely for the promotion of some common object other than the sale or
consumption of alcoholic liquors pursuant to a valid class F special event (not for profit)
license.
SECTION 5. As of the effective date of this Ordinance, this Ordinance shall be in full force and
effect upon its presentation, passage and publication according to law.
PRESENTED to and PASSED by the City Council of the City of Batavia, Illinois, this 15th day
of July 2019.
APPROVED by me as Mayor of said City of Batavia, Illinois, this this 15th day of July 2019.

___________________________
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CITY OF BATAVIA, ILLINOIS ORDINANCE 19-48
Jeffery D. Schielke, Mayor

Ward Aldermen Ayes Nays Absent Abstain Aldermen Ayes Nays Absent Abstain
1
O’Brien
Salvati
2
Callahan
Wolff
3
Meitzler
Chanzit
4
Malay
Knopp
5
Uher
Beck
6
Cerone
Russotto
7
McFadden
Miller
Mayor Schielke
VOTE:
____ Ayes ____ Nays
____ Absent
____ Abstentions
Total holding office: Mayor and 14 aldermen
ATTEST:

____________________________________
Ellen Posledni, City Clerk
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CITY OF BATAVIA
DATE:
TO:
FROM:
SUBJECT:

July 1, 2019
Committee of the Whole - Public Utilities Committee
Byron Ritchason
Resolution 19-077-R Authorizing Change Order No. 8 with Williams Brothers
Construction Inc. for the Phase 1 WWTP Rehabilitation Project

Summary
Please find in Exhibit A, the “Summary of Contract Modification Requests (CMR’s), which make up
Change Order No. 8. There is a total of 6 CMR’s in Change Order No. 8.

Staff recommendations:
Staff recommends the Committee of the Whole and City Council approve Resolution 19-077-R, which
authorizes the execution of Change Order No. 8 for Phase I WWTP Rehabilitation Project Construction
Agreement with Williams Brothers Construction, Inc. in the amount of $29,318.00.
Att: “Exhibit A”

C:

Mayor, City Council, Laura Newman, Gary Holm, Peggy Colby, City Attorneys

CITY OF BATAVIA, ILLINOIS
RESOLUTION 19-077-R
Authorizing Change Order No. 8 with Williams Brothers
Construction Inc. for the Phase 1 WWTP Rehabilitation Project
WHEREAS, Contract Modifications have been necessary to continue the work associated with the
Phase 1 WWTP Rehabilitation Project; and
WHEREAS, Change Order No. 8 includes 6 Contract Modifications; and
WHEREAS, Resolution 19-077-R authorizes Change Order No. 8 will increasing the final contract
amount by $29,318.00;
NOW, THEREFORE, BE IT RESOLVED by the Mayor and City Council of the City
of Batavia, Kane and DuPage Counties, Illinois, as follows:
SECTION 1: Hereby authorizes the Mayor to execute Change Order No. 8 with Williams Brothers
Construction Inc. for the Phase 1 WWTP Rehabilitation Project;
PRESENTED to and PASSED by the City Council of the City of Batavia, Illinois, on
the __ day of ____________, 2019.
APPROVED by me as Mayor of said City of Batavia, Illinois, on the __ day of
___________, 2019.
______________________________
Jeffery D. Schielke, Mayor
Ward Aldermen
Ayes Nays Absent
1
O’Brien
2
Callahan
3
Meitzler
4
Malay
5
Uher
6
Cerone
7
McFadden
Mayor Schielke
VOTE: Ayes
Nays
Absent
Total holding office: Mayor and 14 aldermen

ATTEST:
_____________________________
Ellen Posledni, City Clerk

Abstain

Aldermen
Salvati
Wolff
Chanzit
Knopp
Beck
Russotto
Miller

Abstentions

Ayes

Nays

Absent

Abstain

EXHIBIT A
City of Batavia - WWTP Phase I Rehabilitation
Summary of Change Order #8

CMR
No.
61
76
86
87
89
94

Description
Revisions to Waste Gas Burner Layout
Stair Tower Flooring Change
Lab Fume Hood Upper Shroud
Main Building Data Jacks
Operator Room Fire Protection
Incidental Work

Amount
$
$
$
$
$
$
TOTAL FOR CHANGE ORDER #7 $

(2,402.00)
2,672.00
1,500.00
3,089.00
24,459.00
29,318.00

Days
0
0
0
0
0
0
0

Original Contract Price
Previous Change Orders
Current Contract Price adjust by Previous Change Orders
Contract Price due to this Change Order will be adjusted by
Contract Price including this Change Order

$ 26,160,000.00
$
367,265.00
$ 26,527,265.00
$
29,318.00
$ 26,556,583.00

Original Completion Dates
Previous Contract Time Adjustment
Current Completion Dates adjusted by Previous Change Orders
Contract Time due to this Change Order to be Adjusted by
Completion Dates including this Change Order

Substantial
Final
Completion
Completion
October 11, 2018 December 10, 2018
18
18
October 29, 2018 December 28, 2018
0
0
October 29, 2018 December 28, 2018

CHANGE ORDER NO. 8
Date:

June 24, 2019

Date of Agreement: April 10, 2017

Project:

City of Batavia
Phase I Rehabilitation

Job Number: BAT-025

Owner:

City of Batavia
100 N. Island Avenue
Batavia, Illinois 60510

Contractor: Williams Brothers Construction, Inc.
P.O. Box 1366
Peoria, Illinois 61654

The following changes are hereby made to the CONTRACT DOCUMENTS: Work associated
with Contract Modification Requests (CMR’s) #61, #76, #86, #87, #89, and #94.
Justification: See attached Contract Modification Requests (CMR’s).

Original Contract Price
Amount of Previous Change Order(s)
Current Contract Price adjusted by Previous Change Order(s)
Change in Contract Price Due to this Change Order
Contract Price Including this Change Order
Original Contract Time
Previous Changes to Contract Time
Current Contract Time adjusted by Previous Change Order(s)
Change to Contract Time Due to this Change Order
Contract Time Including this Change Order

$26,160,000.00
$367,265.00
$26,527,265.00
$29,318.00
$26,556,583.00
610
18
628
0
628

Calendar Days
Calendar Days
Calendar Days
Calendar Days
Calendar Days

Approvals:
Requested by:

Recommended by:
Jerry Ruth, P.E.
Project Engineer
Trotter and Associates, Inc.

Ordered by:

Byron Ritchason
Wastewater Treatment Division
Superintendent
City of Batavia

Accepted by:
Hon. Jeffery Schielke
Mayor
City of Batavia

Ted Nauman
Project Manager
Williams Brothers Construction,
Inc.

Attested by:
Ellen Posledni, City Clerk
City of Batavia
6/25/2019

Change Order No. 8

Trotter and Associates, Inc.
BAT-025

